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STATEMENT OF QUESTIONS PRESENTED 


1. Where a purchaser under a real estate contract defaults and 


breaches his contract to buy, may the broker under such contract and 


in such circumstances recover his commission from the seller? 


2. Where a real estate contract provides for a deposit to be 
held by the broker, and for forfeiture of such deposit in default by 
purchaser under said contract, and where such purchaser defaults, 
is the broker barred from asserting his claim for commission against 
the seller in view of his contract to accept one-half of the deposit as 


"compensation for his services''? 


3. Where a special agreement is made between the broker and 
the seller for payment of commission upon settlement of the contract, 
and the contract is not settled upon by the purchaser, may the broker 
nevertheless sue for and recover commissions on the sale, notwith- 


standing the terms of such special agreement ? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: | 


I. The Purchaser, Being in Default Under the Contract, 
The Broker, Under the Law of the District of | 
Columbia, Was Not Entitled to Recover His Commission 
From the Seller ; ‘ 


The Agent Made a eRe Contract for His 
Commission : 


The Sales Contract Relied Upon by the Appellee 
Provided for the Compensation for the Services of 
The Broker in the Bye ere of the Purchaser's 
Default : 5 4 ‘ ; 


CONCLUSION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT ! 
The Appellee herein brought an action for a broker's commission, 

alleging the making of a contract for the sale of an apartment house in 
the District of Columbia, and further alleging that the Appellant failed 
and refused to perform the agreement although the purchaser was ready, 
able and willing to perform. Answering the claim the Appellant asserted 
the making of the contract, but stated that the purchaser had failed to 
make settlement and that a special agreement for fee had been made 

| 

| 
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under the terms of which the broker would accept $3,000.00 in cash at the 
time of settlement and the balance of $4,000.00 in the form of a note secured 
by a third trust. 


The cause came on for pretrial and the Appellee added to his claim 
that he was entitled to a commission when he obtained an enforceable con- 


tract of sale from a party able to perform, when such contract was accepted 


by the Appellant.+ The original defenses asserted by the Appellant were 


repeated in detail in the pretrial proceedings. 


The cause came on for trial and a verdict was directed for the Ap- 
pellant at the conclusion of the Appellee's case, and from that decision an 
appeal was taken and the cause was reversed by this Court in No. 16,128; 
but this Court did not decide whether the procuring of the contract alone 
warranted recovery by the Appellee, nor did this Court decide the question 


of the manner in which the Commission should become due and be paid. 


The cause came on for retrial before Judge Holtzoff and a jury duly 
empaneled to try the cause. The lower Court directed the jury to finda 
verdict for the Appellee herein for $7,000.00, and thereafter judgment 
was entered thereon, and from this decision Appellant appeals. 


The jurisdiction of this Court is under Section 1291, Title 28, of 
the United States Code. 


: The purchaser under the contract sued upon brought an action against the 
seller (Appellant herein) in the District Court, C.A.#1106-60, claiming that the 
seller had breached the contract. The seller defended, claiming that the purchaser 
had breached the contract (Conner v. Bechtel Properties). The issues in that case 
were tried in the District Court on April 28, 1961, and in said cause the court found 
that the purchaser had breached the contract and that the seller had not. On May 10, 
1960 the order dismissing the cause was entered, and thereafter motions to correct 
the findings and for a new trial were filed by Conner, the purchaser. He also filed 
a motion for relief from judgment. All of his motions were denied, and a motion 
for rehearing was filed and denied on the 22nd day of June, 1961, some twenty days 
after the trial of the case appealed from herein (see C.A. #1106-60, U.S. Dist. Ct., 
Eli T. Conner v. Bechtel Properties, Inc.). The time for appeal in the Conner case 
has expired. 


3 
STATEMENT OF THE CASE 


The Appellant acquired an apartment house by purchase at 
3300 Sixteenth Street, N. W., in the District of Columbia, on Septem- 
ber 26, 1958. The Appellant applied for and obtained the necessary 
occupancy permit and apartment house license (Dfs. EX. #1 & #2), and 
it operated the same as an apartment house. | 


In December of 1958, it becoming apparent that it had made an un- 
wise purchase, the Appellant employed the Appellee — a real estate 
broker — to sell the same, and gave him a listing contract (Pltfs. Ex. 


#1* J.A. 36; J.A. 9-10). 

After the acquisition of the apartment house the Appellant sought 
to obtain a zoning change as to the use of a store building in the apart- 
ment house, which required proceedings before the Zoning Board (Dfs. 


Ex. #3, #4, #5 and #6). 


In January of 1959 a saleslady, under the license of the Appellee, 
contacted the President of Appellant's company, and advised that she 
had located a purchaser for the apartment house, a man by the name of 
Conner who was from Port Jervis, New York, and she represented that 


he was a retired Army Colonel, a lawyer, and also a man of Some means. 


As a result of the representations made the President of the Ap- 
pellant company agreed to see Mr. Conner, and as a result of the meet- 
ings a contract was prepared (J.A. 13-15); but before the contract was 
signed by the appellant, the Appellee and the President of the Appellant 
discussed the commission the Appellee would charge and how he would 
be paid and, by a side agreement (Dfs. Ex. #8; J.A. 15), it was provided 


* Plaintiff's Exhibit No. 1 is an original of Defendant's Exhibit No. 7, but 
there is a difference between the two papers. The copy, Defendant's Exhibit 
No. 7, in possession of Appellant, does not have a commission of 10% in it, 
whereas the one submitted as Plaintiff's Exhibit No. 1 has an insertion of a 
10% commission. The difference is unexplained by the record. 
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that upon the settlement of the contract for the sale of the Parker Apart- 
ments, the Appellee would accept as his commission the sum of 
$3,000.00 in cash at the time of settlement and the balance of $4,000.00 
in the form of a note secured by a third trust. This agreement was 
thereafter reduced to writing and was duly executed by the Appellant and 
Appellee. 


The contract for the sale of the real estate was duly executed, and 
provided in substance for a deposit of $500.00 at the time of the submis- 
sion of the contract by Conner, and $1,000.00 more on delivery of the 
executed contract to the buyer, and this deposit was made and delivered 
to the Appellee to hold until settlement was made or until the deposit was 
forfeited (para. 14 of Pitfs. Ex. #2). This deposit, it will be conceded, is 
still held by the Appellee. 


The contract was set for settlement on the 12th or 14th of February, 
1959 (J.A. 16), but Mr. Conner, the purchaser, did not appear. The settle- 
ment was then scheduled for the early part of March, 1959 (J.A. 17), and 
there were present at this meeting the purchaser's attorney (Mr. Tendler), 
Mr. Bechtel (a stockholder of the Appellant), Mrs. McVey (President of the 


Appellant), and counsel for the Appellant. The purpose of the meeting at 


the title company with a Mr. Reed was to settle on the contract; and, while 
the adjustments of rent and other items were being worked up, the attor- 
ney for Mr. Conner declared that the Appellant would not receive any 
moneys from the sale until certain orders from the District Building 
(which had been delivered by hand that day) were complied with. These 
orders from the District Building were for repairs to plumbing, electri- 
cal work and other items in the building. The Appellant had not known 
of any of these alleged defects prior to that time, it having obtained its 
occupancy permit and license to operate the apartment house without 
restriction (J.A. 18). It was suggested at the settlement that $2,500.00 
would be more than sufficient to cover these items, but the attorney for 
Mr. Conner would not agree unless all of the money was held. The said 
Tendler also demanded a reduction in the price of the building of 10% 
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from the $140,000.00 sale price, because the building had not been re- 
zoned; but it was pointed out at that time that there were no rezoning 
requirements in the contract; and because of this position taken by 

Mr. Conner's attorney settlement could not be made on that day. Two 
days later the parties again went to the title company to settle, and this 
time Mr. Conner was there without his attorney. Mr. Conner insisted 
that the title company hold all of the purchase price until the requests of 
the District of Columbia were satisfied (J.A. 18). Later these requests 
of the District of Columbia were settled and adjusted and made; and, 
when this was finished, in August, 1959, the attorney for the Appellant 
tendered the property to Conner, and suggested that settleme nt be made 
(Dis. Ex. #9, #10, #11 and #12). | 


It was learned at this time (J.A. 19) that Tendler did not desire 
the property conveyed to Conner and that Conner was not going to buy 
the property. In September of 1959 the property was sold to a third per- 
son for $5,000.00 less than the contract price with Conner, but for all 
cash above the first and second trusts. | 


Under the terms of Conner's contract to purchase he was to de- 
liver $15,000.00 in cash and a promissory note in the sum of $5,000.00 
payable ninety days after the date of the contract, but the note which he 
presented was payable ninety days from the date of settlement. 


The Appellant then rested, and the court directed a verdict for the 


Appellee. 


STATEMENT OF POINTS | 


1. The court erred in directing a verdict for the Appellee fora 
| 
$7,000.00 commission. | 
| 
2. The court erred in holding that upon the execution of a con- 
tract for the sale of real estate the broker becomes entitled to his 
commission even though the purchaser defaults and breaches the con- 


tract procured by the broker. 
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3. The court erred in holding that the special contract for com- 
missions duly executed by the broker and the seller, was ineffective 


and without force. 


4. The court erred in holding that the terms of the contract 
procured by the broker, which provided in part: 

™ |. Jf the purchaser shall fail to make full settlement 

the deposit herein provided for may be forfeited at the 


option of the seller, in which event the purchaser shall be 
relieved from further liability hereunder . a 


the contract also providing: 
"In the event of the forfeiture of the deposit, the agent 


shall retain one-half thereof as a compensation for his 
services. . .” 


did not preclude the broker from asserting his claim to a full commis- 


sion where purchaser's default was established. 


SUMMARY OF ARGUMENT 


The court's conclusion (J.A. 10) that the broker earns his com- 
mission if the purchaser is accepted by the seller and a binding contract 
is executed, even though the transaction is not consummated due to pur- 
chaser's breach, is incorrect and not in accordance with the law of the 
District of Columbia. The District of Columbia holds that a purchaser 
must not only have entered into an agreement to purchase, but must also 
have complied with its terms, unless compliance is prevented by the 
fault of the principal. In the case at bar the purchaser breached the 
contract. 


In the case at bar the broker obtained the execution of the contract 
of sale upon his agreement to provide specially for his commission. 
This agreement was later reduced to writing, and provided that the cash 
portion of the commission would be paid at the time of settlement, and 


the balance of the commission would be in the form of a note secured by 


; | 


a third trust on the property. The special contract made between the 


Appellee and the Appellant was binding and enforceable, and did not 


represent a method of payment, but represented an agreement that the 
broker would be paid only when the contract was settled. No other in- 


terpretation of this memorandum in writing is proper. 


The contract of purchase relied upon by the Appellee to establish 
his right to a commission provided for the deposit to be held by the 
broker (Appellee) until the settlement of the contract or ‘until the deposit 
was forfeited; and it further provided for forfeiture of the deposit in the 
event the purchaser defaulted; and it provided that where such purchaser 
defaulted, the broker would be entitled upon forfeiture of the deposit to 
one-half thereof as compensation for his services. The evidence adduced 
in this case showed that the purchaser defaulted, and the contract itself 
showed that the broker had in his possession the sum of $1,500.00 asa 
deposit. | 
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ARGUMENT 
I 
THE PURCHASER, BEING IN DEFAULT UNDER THE CONTRACT, 
THE BROKER, UNDER THE LAW OF THE DISTRICT OF COLUMBIA, 


WAS NOT ENTITLED TO RECOVER HIS COMMISSION FROM 
THE SELLER. 


In numerous jurisdictions the law has been established that, 
absent a special contract relating to commissions, the broker is en- 
titled to his commission upon the execution of the contract for purchase 
and sale, it being considered by such jurisdictions that the signing of 
the contract by the seller is an acceptance of the ability and responsi- 
bility of the purchaser. 


There are many exceptions to the rule in these jurisdictions, but 
we are not concerned with such rulings, as the District of Columbia has 
maintained a different rule. The rule of the District of Columbia is, 
that when an agent employed for the purpose, procures a purchaser 
willing and able to buy under the authorized terms, such agent becomes 
entitled to his compensation although the sale may not be consummated, 
provided the consummation is prevented by the refusal, fault, or defec- 
tive title of the principal. — Dotson v. Milliken, 27 App. D. C. 500, 514. 


Under this portion of the argument we will not consider the special 


agreements made for brokers' commissions as they are considered in 


the next two subdivisions of this argument. 


In the case at bar the Appellee, a real estate broker, represented 
to the Appellant (seller), that he had a man who was a retired Army 
Colonel and a man of means, and that this prospective purchaser was 
also a lawyer who was looking for a property to put his money into so 
that he would have something to do with his time because he was retired 
(J.A. 14). Upon this representation of the means and ability of the pur- 
chaser the Appellant executed a contract. This contract was not com- 
plied with by the purchaser, who defaulted. 
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Irrespective of the default and the fact that his purchaser did not 
consummate the sale, and that default was not caused by the refusal, 
fault or defective title of the Appellant, the broker (Appellee) demanded 
the full commission of $7,000.00. Faced with this problem the trial 
court determined that it did not matter whether or not the purchaser had 
defaulted, stating during the middle of the case — and, in fact, before 


the basic evidence was in — as follows: 


"Gentlemen, I have spent some time examining the author- 
ities. The authorities are clear that the broker earns 
his commission if the purchaser is accepted by the seller 
and a binding contract is executed. Even if the transac- 
tion is not consummated due to the purchaser's breach, 
the commission is nevertheless earned. The/ authorities 
are clear on that. I was not clear on that yesterday." 
(J.A. 10) 


Therefore, the first problem under this point — and ignoring the spe- 
cial agreements which are present in the case — is whether or not the 
trial court was correct in his view of the law of the’ District of Colum- 
bia. That he was incorrect is shown by a consideration of the case of 
Fox v. Cohen, 34 App. D. C. 389. | 


In the Fox case the owners of a house and lot desired to sell the 
same. The broker, through his representative, went to see the house 
with a proposed purchaser. The proposed purchaser inspected the 
house and the broker's agent told the owners that the proposed purchaser 
was a colored minister who had recently been called to the city as pastor 
of a large church, and that he believed that the purchaser was a responsi- 
ble man and that he was all right in every respect; and the agent for the 
broker further stated that he was trying to sell the purchaser the house. 
The price for the house was agreed to at $5,600.00, and a few days later 
the broker's agent returned with a contract of sale signed by the purchaser, 
which was duly executed. It provided for a deposit of $100.00, $600.00 
was to be paid in cash upon satisfactory title, and the $100.00 deposit 
was to be a part of this cash payment. The remainder of the purchase 
price was to be paid by notes secured by a deed of trust. 
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The deposit was made with the broker, and all the papers were 
prepared for closing, but the closing was postponed for a day or two. 
Thereafter the purchaser refused to perform, and the sellers reached 
the conclusion that a judgment against the purchaser would be worth- 
less. * The sellers then demanded that the broker pay them the 
$100.00 deposit. The broker counterclaimed when suit was brought, 
claiming a full commission of 3% as a set-off. The sellers were 
successful in the suit below, and on appeal the question arose as to 
whether the broker had become entitled to his commission by the pro- 


curing of an executed contract of sale. The Court said: 


"Tt is well settled that when an authorized agent procures 
a purchaser he becomes entitled to his commission, al- 
though the sale may not be consummated, provided the 
failure is due to the default of the owner of the land.... 


"The contention of the appellant is that, when an agent 
procures a purchaser on the terms proposed by the 
principal, and the latter accepts the purchaser, then 
he is entitled to his commissions whether the default- 
ing purchaser is or is not responsible. 


"The contention, on the other hand, is that before the 
agent is entitled to compensation, the purchaser must 
not only have entered into an agreement to purchase, 
but must also have actually complied with the terms, 
unless compliance is prevented by fault of the princi- 
pal. This proposition has the support of some well 
considered cases in Maryland and elsewhere. . . an 


The Court in the Fox case further found that it was not necessary to 


pass upon those conflicting contentions, because of the representation 
by the broker that the purchaser was responsible and all right in every 
respect, and the owners of the property had acted upon that belief, the 
Court saying: 


—— nl 


* 3 
One of the differences between the contract in the Fox case and the con- 


tract in the case at bar is that under the Fox contract the forfeiture of the 
deposit did not relieve the purchaser of the responsibility to comply with the 
terms of sale; but in the case at bar the contract so provided — namely, that 
ae forfeiture of the deposit terminated any further responsibility of the pur- 
chaser. 
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"Under these circumstances it would be unjust to make 
the appellees pay a commission for a sale that the ir- 
responsible purchaser refused to complete. We are 
not to be understood as intimating that the appellant 
acted in bad faith; doubtless, he fully believes that the 
purchaser intended to comply. But the proposition of 
law for which he contends would offer a temptation to 
careless or unprincipled agents to make sales to ir- 
responsible bidders at high prices, without any 
responsible expectation that the terms of sale would 
be complied with or could be enforced. an (peauaate 
supplied) 


The Fox case has never been overruled and is still the law of the 


District of Columbia. As late as 1956 Judge Cayton, of the Municipal 
Court of Appeals for the District of Columbia,rendered an opinion in 
Downing v. Smithy Co., 125 A. 2d 272, in which a review of all the 


cases was undertaken, and in a very comprehensive decision stated: 


"The decisions, old as well as recent, have consistently 
expressed the rule that a broker does not earn a com- 
mission unless he proves that he has produced a pur- 
chaser ready, able and willing to complete the 
transaction on the terms specified by the owner. asaiis 
Earler we ruled that the fact that a purchaser signed 
a contract was no proof that he was ready or able to 
proceed with the deal, and without such proof | there 
can be no valid judgment for a commission." | 

And the court went on to say that it had made the same ruling in other 


cases, and cited them, and stated that they had followed the decisions 
such as in Sweet v. Howenstein, 64 App. D. C. 20, 73 Fed. 2d 660; and 
also cited Fox v. Cohen, supra, as well as another decision of this 
Court. | 

We find in a recent A.L.R. text, — 74 A.L.R. 2d, at page 437, a 
review of this very question; and in said annotation the writer refers 
to the District of Columbia as having a different rule from other 
jurisdictions, and cites authorities for that proposition, including 


Sweet v. Howerstein, supra. | 
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II 


THE AGENT MADE A SPECIAL CONTRACT FOR 
HIS COMMISSION. 


Irrespective of the rule in the District of Columbia, as shown in 
the preceding section of this argument, the Court is advised that there 
came atime during the negotiations for the contract when the President 
of the Appellant, before executing the contract (Pltfs. Ex. #2), discussed 
the question of commissions with the Appellee; and, when the Appellee 
brought in an offer with a reduced price, he was talked to about the com- 
mission. He stated that the commission would be adjusted. An agree- 
ment as to the commission was made at that time, but was not reduced 
to writing until later (J. A. 15). Much later in fact, and after some de- 
lay, the special agreement on the commission was executed and became 
a binding arrangement (Dfs. Ex. #8). In this agreement Mr. Blanken 
agreed that upon the settlement of the contract for the sale of the 
Parker Apartments he would accept the sum of $3,000.00 in cash at the 
time of settlement, and the balance of $4,000.00 would be evidenced by 
a note secured by a third deed oftrust. The terms and method of pay- 


ment of the note were provided for in the document. 


In addition to this special agreement the contract itself (Pltfs. 


Ex. #2) provided that the amount of the commission was assigned to 


the agent by the seller out of the proceeds of the sale, and the settle- 


ment clerk was authorized and directed to make deduction of the com- 
mission from the proceeds of the sale, and to pay the same from such 
proceeds. It is clear, therefore, that the original contract, aS supple- 
mented by the special contract, arranged for the commission. Where 
there are such special contracts, the rule of law applying in other 


jurisdictions is not considered effective in such jurisdictions. 


The State of Maryland's rule of law was always the same as that 
of the District of Columbia up to the time when the Legislature of 
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Maryland enacted a law which provided that a broker would earn his 
commission, in the absence of a special agreement to the contrary, 
upon the procuring of a purchaser who executes a contract of purchase 
and sale with the seller. The present Code provision is Article I, 
Sec. 17, of the Maryland Code of 1957. 


In the case of Chasanow v. Willcox, 151 A. 2d 748, 220 Md. 171, 
the Maryland court said: 


"It is true, of course, as the broker contends, that the 
statute provides that whenever a broker procures in 
good faith an acceptable purchaser, who enters into 

a binding and enforceable written contract to buy, in 
terms acceptable to the seller, and such contract is 
accepted by the seller and signed by him, the broker 
shall be deemed to have earned the customary or 
agreed commission, whether or not the contract re- 
mains in effect. But the statute is applicable only 
‘in the absence of special agreement to the contrary,’ 
and, in this case, there were two special agreements, 
one of which was a substitute for the other. There 
was an agreement that the seller would pay the broker 
a commission to be deducted from the proceeds of sale. 
However, in the event the purchaser should default it 
was understood that the seller would allow the broker 
one-half of the deposit as compensation for his services 
to the seller. Since these are substitutional provisions, 
affecting the time of payment, source and amount of the 
compensation to which the broker would be entitled, the 
statute has no bearing on a decision of this case. . ay 


It is urged, therefore, that when Mr. Blanken agreed ee he would be 


paid upon the settlement of the contract, he meant just that — that he 
was only to be paid when the contract was settled. 


The court below, on this point, said: 


"There is one other matter to be considered. The 
amount of the commission to which the plaintiff is 
entitled is $7,000.00. Subsequently, the plaintiff 
wrote a letter to counsel for the defendant in which 
he agreed to accept as his commission the sum of 
$3,000.00 in cash at the time of settlement, and 
the balance of $4,000.00 in the form of a note se- 
cured by a third trust. It will be observed that 
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this agreement does not change the amount of the 

commission due, but merely the manner of its pay- 

ment. Obviously, a note for $4,000.00 secured by a 

third trust can no longer be given since the evidence 

shows that the defendant no longer owns the property 

and, therefore, is unable to place a third or any other 

trust on it. The obligation to pay a commission in 

the sum of $7,000.00 is in no manner changed by this 

letter." 

An examination of the record in this case will show that the 
court was pressing for speed in the presentation of the case, and it is 
believed that unfortunately the court did not understand the facts, nor 
apparently did he fully appreciate the contents of the documents. 
While Defendant's Exhibit No. 8 was in the form of a letter addressed 
to the attorney for the Appellant, yet it was fully executed by the Ap- 
pellee and by the corporation, which not only had its President sign, 
put its Secretary affixed the seal of the corporation and attested there- 
to. The court ignored the fact that this document was the reduction to 


writing of previous agreements made. 


There was to be no payment of the commission under this letter 
except upon the settlement of the contract. It was not, as the court 
said, that Blanken agreed to accept as his commission a certain sum 
at the time of settlement, but it was rather — as the letter sayS —— 
that Blanken did agree that upon the settlement of the contract for the 
sale of the Parker Apartments, he would accept as his commission the 


cash and note. 


It is also to be noted that in the original contract (Pitfs. Ex. #2), 


under paragraph 16, there was inserted "5% of ", It is obvious, 
therefore, that the elimination of what the 5% was on was the result of 
this arrangement which was later reduced to writing. 
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II] 


THE SALES CONTRACT RELIED UPON BY THE 
APPELLEE PROVIDED FOR THE COMPENSATION 
FOR THE SERVICES OF THE BROKER IN THE 
EVENTUALITY OF THE PURCHASER'S DEFAULT. ! 
Presuming, for the sake of argument, that the gaberal law of the 
District of Columbia is not as set forth in the arguments under Section 
I hereof, and presuming further that the contract (Dis. Ex. #8) was not 


a binding one, we are then faced with determining the rights of the 
parties under the agreement of sale (Pltfs. Ex. #2). 


| 
The agreement of sale provides, among other things, for the mak- 
ing of deposits totalling $1,500.00 by the purchaser with the broker 
(Appellee). The contract provides, in paragraph 13, that: 


"If the purchaser shall fail to make full settlement, the 
deposit herein provided for may be forfeited at the 
option of the seller, in which event the purchaser shall 
be relieved from further liability hereunder, or, with- 
out forfeiting the deposit, the seller may avail himself 
of any legal or equitable rights and remedies which he 
may have under this contract." 


In paragraph 14 of the contract it was provided: 


"The entire deposit shall be held by Sam Blanken & 
Company until settlement hereunder is made or until 
the deposit is forfeited. In the event of the forfeiture 
of the deposit, the agent shall retain one-half thereof 
as a compensation for his services and shall pay to 
the seller the remaining one-half of the forfeited 
deposit." 


In this case the contract shows that $1,500.00 was deposited 
under the terms thereof, that the same was held by the Appellee, and 


that settlement under the contract was never made. 


In the case of Burke v. Fisher & Co., 95 U.S. App. D.C. 85, 219 
Fed. 2d 767, the identical form of contract was involved. Burke and 
one other had sued the sellers for specific performance of that real 
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estate contract. Named as defendants in that case were the owners of 
the real estate, and also the broker. The broker held a $5,000.00 de- 
posit which the plaintiffs had made under the contract. The broker 
filed a cross-claim against the owners for its commission of 5% 
amounting to $9,500.00. Squarely before this Court was the same issue 
as involved in the case at bar. In the Fisher case the lower court had 
in effect forfeited the deposit, and ordered it divided equally between 
the Fisher Company and the owners. Both the purchasers and the 
Fisher Company appealed. This Court said: 
"Although the Fisher Company's cross-claim against the 

Donovans for a commission of 5%, amounting to 

$9,500.00, was not discussed in the trial court's opinion 

and was not expressly dealt with in the judgment, Fisher 

devoted its argument on appeal to the proposition that 

the cross-claim was improperly dismissed. Doubtless 

such dismissal is implicit in the judgment, since the 

court concluded as a matter of law that the sellers had 

properly declared a forfeit. It followed, therefore, that 

the Fisher Company was entitled to only $2,500.00, or 

one-half of the deposit forfeited when the buyers de- 

faulted." 
We have, therefore, a decision of this Court squarely on this point. 
This case, however, was not new law for the District, and for many 


years the contracts with identical clauses had been so interpreted. 


In Sheffield v. Paul T. Stone, 68 App. D. C. 378, 98 Fed. 2d 250, 


the same clause was involved and the same ruling was made. 


We are faced, however, in the case at bar, with a portion of the 
memorandum of the trial court (J.A. 23) in which the court quoted the 
section of the contract which provided that if the purchaser should 
fail to make full settlement the deposit could be forfeited at the option 
of the seller, and thus the purchaser would be relieved from further 
liability; or, without forfeiting the deposit, the seller might avail it- 


self of any legal or equitable rights and remedies which it might have 


under this contract. The court then said: 
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"There is no evidence that the defendant either formally 
forfeited the deposit or that he brought suit either for 
specific performance or for damages. Apparently the 
transaction was just abandoned by the parties when the 
property was resold by the defendant." | 


The trial court apparently did not understand the purport of the evi- 
dence, nor did he consider the facts involved herein. ‘During the 
opening statement of counsel for the Appellant counsel stated: 


"The contract provided, as the evidence will show, two 
things, In the event the purchaser did not go through 
with the contract there were two remedies afforded; 
one, the remedy of specific performance, and the other 
remedy provided by the contract was a forfeiture of the 
deposit."" (J.A. 5) 


At this point counsel for the Appellee objected on the grounds that the 


pretrial order was utterly silent as to any contention of the right to 
forfeiture of the deposit, claiming that that issue was not raised at 
any time. The court then said: 
"We are not going to try that issue, Mr. Friedlander, 

The only issue we are going to try is whether - 

plaintiff is entitled to his commission." 
Prior to the commencement of the trial Appellee had moved to strike 
the pleadings filed by the Appellant, or to prevent Appellant from 
offering testimony, on the ground that the costs on the prior appeal had 
not as yet been paid by Appellant to Appellee. The Appellee was con- 
tending that unless those costs were paid the Appellant was not entitled 
to be heard in court. At the argument of this motion the court was ap- 
prised of the fact that the broker (Appellee) had in his possession the 
sum of $1,500.00, and that Appellant's counsel had asked him in writing 
to deduct from the Appellant's share of the deposit the bill for costs. 
Counsel for the Appellee also knew, from having received a copy of the 
notice to Mr. Blanken forfeiting the deposit, that such action had been 
taken. Mr. Laporte, counsel for Mr. Blanken, on May 12, 1961, had 
received by mail, not only a letter asking for the application of 
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Appellant's share of the deposit to the costs he claimed, but also had 
received a copy of the official notification of the forfeiture of the 
deposit. 


The Court may wonder why these matters were not part of the 
pretrial statement; and an explanation is due the Court in this respect: 


As has been seen, there were two suits filed based on this contract. 


One was the suit of the purchaser for damages, asserting that the 


seller (Appellant) had breached the contract. The other suit, filed 
separately, was this suit by the real estate agent for his commission. 
As has heretofore been stated, the suit by the purchaser was deter - 
mined on April 28, 1961, and until that determination had been made 
by the court the seller was not in a position to declare a forfeiture, 
because it was up to the court to determine whether the purchaser or 
the seller had breached the contract. Not only was the seller required 
to await the decision of the court, but the purchaser was in no position 
to ask for the return of his deposit, because he was claiming a breach 
of contract and damages. The decision of the District Court in the 
purchaser's suit, was that the purchaser was guilty of the breach of 
the contract and the seller was not; but this decision did not become 
final until long after the decision in the case at bar. 


The trial court's position apparently was that there had been an 
abandonment of the contract. This is totally different from the facts 
asserted and the facts which the court judicially knew — namely, 
that instead of being abandoned, the contract was the subject of much 
litigation; and, there finally came a time, on April 28, 1961, when the 
first decision was rendered between the purchaser and the seller; 
and then it was many days later before this became final. On June Ist 
and 2nd the case at bar came on for trial. 


Presuming for the sake of argument that no notice of a forfeiture 
had been given, what is the effect of the retention of the deposit ? 
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In Barnette v. Sayers, 53 App. D. C. 169, 171, the Court said, 
in speaking of an identical clause in a real estate contract: 
"Mrs. Sayers has sought no other relief and by retaining 


the money may be considered as having exercised her 
right to keep it as forfeited." 


Whether or not the retention of the money by the Appellee herein while 
litigation is going on would have the same effect is a question which 
has not as yet been decided. In Sheffield v. Paul T. Stone, supra, the 
same clause in the contract was involved, and this Court said, in 


speaking of the Barnette v. Sayers decision: 


"We think the decision was right, though we question the 
dictum that the seller's mere retention of the money 
‘forfeited’ it in such a sense as to relieve the default- 
ing purchaser, by reason of the option clause, from 
other liability." 


In other words, until the forfeiture is actually made the deposit remains 
as-is until some decision is rendered which can guide the broker in 

either returning the deposit to the purchaser or distributing the deposit 
in accordance with the option exercised by the seller. 


The cases cited involved the question primarily of whether or not 


the purchaser was relieved of further liability by the day of the 
deposit. 


The lower court in our case also mentioned in its opinion that 
the seller had not sought any relief by specific performance or other- 
wise, and therefore the clause referred to in the contract was inappli- 
cable. This is a total misconception of the law, because when the 
Appellant elected to forfeit the deposit it had no other rights. It could 
not elect to forfeit the deposit until the court, which had been called 
upon to determine the facts, had ruled upon those facts — namely, 
whether the purchaser or the seller had defaulted. | 


As was said in the Sweet v. Howenstein case, supra: 
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", ..., for a vendor of land is under no obligation to 
hold or to sue a defaulting vendee, though a broker's 
commission may incidentally be lost in the contro- 
versy. In such a Situation the vendor may sue for 
specific performance, or for damages, or may ac- 
quiesce in the default as a forfeiture of the contract... . 


"And this rule governs, except where a consumma~ 

tion of the sale is prevented by a default of the seller 

or a defect in his title. But to exercise his legal 

right and elect among his alternate remedies is 

neither a default nor a defect, and that is precisely 

what Mr. Howenstein did in this case." 
Mr. Howenstein, in this case, cancelled his endorsement on the deposit 
check and returned it to the agent of the purchaser, cancelling her 
receipt for the deposit. The check had been dishonored. A collection 


of the cases on this point appears in 74 A.L.R. 2d, at page 493. 
CONCLUSION 


Appellant says that ti: court erred in three particulars: 
One, the court did not apply the provisions of the contract; two, 


the court ignored the special contract as to commissions; and, three, 


that the general law of the District of Columbia requires that a pur- 
chaser procured by the broker be ready, able and willing to comply 

with the terms of the contract, and that the broker does not earn any 
commissions for producing a defaulting purchaser. 


Lastly, an examination of the record discloses that the court, in 
its hurry to dispose of the case, did not allow the case to be fully de- 
veloped, but reached a conclusion as to the results of the case long 
before the case had been concluded. An examination of the record, at 
page 55 (J.A. 10), reporting the proceedings while the first witness 
for the Appellant was on the stand, shows that the court had already 
decided the case. 
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The items listed in the court's opinion were apparently an 


attempt to explain away the authorities submitted by the Appellant. 
It shows a total lack of comprehension of the effect of the documents 
submitted in evidence and of the issues which were really before the 
court. 


It is respectfully submitted that this case should be reversed, 


MARK P, FRIEDLANDER 

MARK P, FRIEDLANDER, Jr. 
| 

BLAINE P, FRIEDLANDER 


1210 Shoreham Building 
806 15th Street, N. W. 
Washington 5, D, C. 


Attorneys for Appellant 
| 


FRIEDLANDER & FRIEDLANDER 
1210 Shoreham Building | 
806 15th Street, N. W. 
Washington 5, D. C. 
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Excerpts from Transcript of Proceedings, June 1, 1961 


Opening Statement by Counsel on Behalf of the Defendant 


Witness: 
Mark P. Friedlander 
Direct . 
Cross 
Fanny M. McVey 
Direct . 
Cross x 
Opinion of the Court 
Plaintiff's Ex, 1 
Plaintiff's Ex. 2 
Plaintiff's Ex. 4 
Plaintiff's Ex. 5 
Defendant's Ex. 1 
Defendant's Ex. 7 


Defendant's Ex. 8 


[Filed Aug. 7, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SAMUEL BLANKEN, 
714 Kennedy Street, N. W., 
Washington, D. C., 

Plaintiff, 


Vv. 


BECHTEL PROPERTIES, INC., 
A Corporation, 

c/o Fanny M. McVey, President, 
25 E Street, N. W., 

Washington, D.C., 


CIVIL ACTION No. 2155-'59 


Defendant. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


COMPLAINT FOR BROKER'S COMMISSION 


1. Jurisdiction of this action is based upon Section 11-306 of the Dis- 
trict of Columbia Code, 1951, and the matter in controversy exceeds, ex- 
clusive of interest and costs, the sum of three thousand dollars. 

2. Defendant, a corporation, employed plaintiff, a duly licensed real 
estate broker of the District of Columbia, to find a purchaser for its pre- 
mises known as the Parker Apartments, No. 3300 Sixteenth Street, N.W., 
in said District, and on or about January 16, 1959, defendant made an agree- 
ment in writing, which was procured by plaintiff, to sell said premises to 
Eli T. Conner, Port Jervis, New York, for the sum of $140,000.00, under 
provisions of which defendant was to pay to plaintiff the sum of $7,000.00 


for procuring said agreement. 
3. At the time and place agreed upon for performance of said agree- 
ment, said purchaser was ready, able and willing to perform, and tendered 
the price, but defendant failed and refused to perform. | 
4. Defendant is indebted to plaintiff in the sum of ee 000 .00, with 


interest thereon from March 2, 1959. 
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WHEREFORE, plaintiff demands judgment against defendant in the sum 
of seven thousand dollars with interest thereon from March 2, 1959, and costs. 


/s/ Ewing Laporte 
National Press Building (4) 


Plaintiff demands trial by jury: 
/s/ Ewing Laporte 


[Filed Aug. 26, 1959] 


ANSWER TO COMPLAINT 


1ST DEFENSE 


The complaint fails to state a cause of action upon which any relief 


can be granted. 


2ND DEFENSE 


That the plaintiff did not procure a purchaser willing , able and ready 


to perform the contract. 
3RD DEFENSE 


Answering the complaint, paragraph by paragraph, your defendant 
says (1) that the jurisdiction of the Court is admitted; (2) the listing of the 
property with the plaintiff by the defendant is admitted, the making of the 
contract between the defendant and the purchaser is admitted, but further 
answering said paragraph 2 your defendant says that the parties did by their 
agreement in writing on February 3, 1959 agree that upon the settlement of 
the contract for the sale of the Parker Apartments the plaintiff would accept 
as his commission the sum of $3,000 in cash at the time of settlement and 
the balance of $4,000 in the form of a note secured by a third trust. Your 
defendant says that the property has not as yet been settled and that the 
purchaser has failed to make settlement; (3) the allegations of paragraph 3 
are denied; (4) the allegations of paragraph 4 are denied. 


| 
| 
| 
COUNTER CLAIM | 


Your defendant for a counter-claim against the plaintiff says that on, 
to-wit, the 19th day of January 1959, the plaintiff without right did cause 
the contract herein to be recorded in the land records of the District of 
Columbia and in order to obtain the recordation of said contract, said plain- 
tiff did execute an acknowledgment of the same before a notary public; that 
neither the seller under the contract nor the purchaser under the contract 
executed any acknowledgment of the contract; that said contract has been 
of record, constituting a cloud on the defendant's title since said date and 
has not been removed; that the wrongful recordation of said contract by the 
plaintiff has caused the defendant damage and your defendant, therefore, 
demands judgment against the plaintiff as follows: (1) that the plaintiff be 
required by mandatory injunction to remove said contract from the land 
records of the District of Columbia, (2) that the defendant recover damages 
against the plaintiff in the sum of Ten Thousand ($10 ,000) Dollars. 

/s/ Mark P, Friedlander 


FRIEDLANDER & FRIEDLANDER | 
Mark P. Friedlander 
Mark P. Friedlander, Jr. | 
Blaine P. Friedlander 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington, D.C. 
Attorneys for Defendant 


[Certificate of Service] 


[Filed June 10, 1960] 


PRETRIAL PROCEEDINGS June 9, 1960 


Action for broker's commission on sale of real estate. 


UNDISPUTED FACTS: | 
On Dec. 9, 1958 P and D entered into a broker's listing agreement 
in writing, under which D authorized P, t/a Samuel Blanken and Co., to 
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show and offer for sale an apartment house at 3300 16th St., N. W., Washing- 
ton, D. C., P's commission to be 10%. Annexed to said agreement and part 
thereof was a written "Statement of Rents and Income", supplied by D. Under 
date of Jan. 15, 1959, D and one Eli T. Connor entered into a written sales 
contract (signed by D Jan. 16, 1959), procured by P for the price of $140,000, 
with the commission to P from D of 5%. P is a duly licensed real estate 


broker in the District of Columbia and D is a corporation. 


_ 
PLAINTIFF contends that at the time and place provided for settlement 
pursuant to said contract, the purchaser duly tendered performance, but the 
D refused and failed to perform, that the purchaser was ready, willing, and 
able to perform the contract; that there was therefore due and owing to P 
the sum of $7,000, which D has failed and refused to pay him. 
P contends that the commission provided for in the Contract of Sale 
was payable when he obtained an enforceable contract of sale from a party 
able to perform which was accepted by the D. 


DEFENDANT contends that under the terms of the contract between 
D and Connor settlement was to be made 45 days after execution; that titled 
was searched and preliminary report was rendered on Jan. 29,, 1959; that 
settlement was originally fixed for Feb. 13, 1959; that at the request of pur- 
chaser's counsel settlement was continued to Feb. 16, 1959; the purchaser's 
attorney again objected because he had set in motion at the District Building 
certain examinations and complaints; that the case was finally scheduled for 
settlement on March 2, 1959, at which time purchaser, through his counsel, 
made certain unreasonable demands and requests outside of the contract, 
and the attorney made it impossible to settle at that time, continuing to claim 
unreasonable items and insisting that all money put up be held at the title 


company until the purchaser was satisfied as to certain repairs demanded; 


that thereafter the purchaser continued to refuse to make settlement under 
the contract in accordance with its terms; 

That on Sept. 4, 1959 a contract to sell the same building was made 
between D and a different purchaser for $135,000, $5,000 less than the 


| 

| 
contract with Connor, which was finally consummated on Sext. 15,1959. D 
therefore denies any commission is owing to P. 

D further contends that on Feb. 3, 1959 P agreed in writing that upon 
settlement of the sale to Connor he would accept $3,000 cash at time of 
settlement, the balance of $4,000 to be in form of a note secured by third 
trust, with interest. D contends that the agreement of Feb. 3, 1959, modified 


the commission agreement in the contract of Jan. 16, 1959. 


* * * * *! 


[Filed July 5, 1961] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
June 1, 1961. 


The above-captioned cause came on for trial before the HONORABLE 
ALEXANDER HOLTZOFF, Judge, United States District Court for the Dis- 
trict of Columbia, and a jury. 


* * * * 


OPENING STATEMENT BY COUNSEL 
ON BEHALF OF THE DEFENDANT 


MR. FRIEDLANDER: 

* * * * * 

The contract provided, as the evidence will show, two things. In the 
event the purchaser would not go through with the contract there were two 
remedies afforded; one, the remedy of specific performance, and the other 

remedy provided by the contract was a forfeiture of the deposit. 
ar MR. LAPORTE: Your Honor, I want to object here. | 'The pleadings 
in the pretrial order are utterly silent as to any contention of a right to 
forfeiture of the deposit. That issue was not raised at any, time. 

THE COURT: We are not going to try that issue, Mr. Friedlander. 
The only issue we are going to try is whether the plaintiff is entitled to his 


commission. 
. . 


(AT THE BENCH:) 

MR. FRIEDLANDER: Counsel has claimed that we should have filed 
a suit to enforce this contract. The claim came for the first time, so far as 
I am concerned, in his opening statement. Now, that is an incorrect claim. 

THE COURT: I am going to rule on that as a matter of law anyway, 
as to whether there was any obligation on you to bring suit. I am not going 
to leave that to the jury. 

MR. FRIEDLANDER: Then I am satisfied. 

* * * * * 

THE COURT: ** * Now, then, the question is this, as I see it: is 
the broker's right to a commission defeated by the fact that the parties 
abandon the contract? Isn't that the question ? 

MR. FRIEDLANDER: Yes, sir. 

MR. LAPORTE: It could be put that way. 

THE COURT: Well, how would you put it? 

MR. LAPORTE: I don't think they abandoned it. 

* * * * 

(IN OPEN COURT:) 

MR. LAPORTE: *** Ifthe Court please, I will read into evidence 

from the pretrial order in this case. 

THE COURT: Very well. 

MR. LAPORTE: It begins: 

"Undisputed Facts. On December 9, 1958 Plaintiff and Defendant 
entered into a broker's listing agreement in writing, under which De- 
fendant authorized Plaintiff, trading as Samuel Blanken and Co., to 
show and offer for sale an apartment house at 3300 16th Street, N. W., 
Washington, D. C., Plaintiff's commission to be 10 per cent. Annexed 
to said agreement and part thereof was a written Statement of Rents 
and Income, supplied by Defendant. Under date of January 15, 1959, 


Defendant and one Eli T. Conner entered into a written sales contract, 
signed by Defendant January 16, 1959, procured by Plaintiff for the 
price of $140,000, with the commission to Plaintiff from Defendant of 
5 per cent. Plaintiff is a duly licensed real estate broker in the Dis- 


trict of Columbia and Defendant is a corporation.” 


* * * * 


(Broker's listing Sue Ge Plaintiff’ s 
Exh. No. 1 and received in evidence.) 
* * x! 
| 
(Contract of sale was marked Plaintiff's 
Exh. No. 2 and received in evidence.) 
* * * 
(Record title policy binder was marked 
Plaintiff Exh. No. 3 and received in evidence.) 
* * *; 
(Photostat of cashier's check for $13,500 
was marked Plaintiff's Exh. No. 4 and 
received in evidence.) 
* * * * *) 
THE COURT: The stricken portion of course is not admitted. Now 


the other part is: 
"Pay to Realty Title Insurance Company, Inc. in accordance with contract 


dated January 16,1959 and schedule of rents and income attached here- 


to and all notices of violations," 
and then a part is stricken through. Anyway, I think the endorsement suf- 


ficiently identifies this check as being paid under this contract. 
MR, FRIEDLANDER: There is no doubt about that part. 


* * * 

(Letter dtd Jan. 18, 1959 from Eli Conner 
to Sam Blanken was marked Plaintiff's 
Exh. No. 5 and received in evidence.) 

* 


* * 


* * * 


MARK P. FRIEDLANDER 
called as a witness by counsel for plaintiff, and having been duly sworn, was 


examined and testified as follows: 
* * * * 


DIRECT EXAMINATION 


BY MR, LAPORTE: 
Q. Will you give your full name, please? A. Mark } P. Friedlander. 


Q. And your business or occupation? A. Tama lawyer. 
Q. Are you a member of the Bar of this Court? A. Iam. 
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Are you an officer of the defendant Bechtel Properties, Inc.? A. I 


What is your position with them? A. Iam vice-president. 
In January, 1959, were you vice-president? A. Yes. 
. Were you also a director? A. Yes. 
* * x* * * 
Q. Are the other two directors Mrs. Florence McVey and Mr. Harvey 
Bechtel? A. That is right. 


Q. Do you own any stock in the company yourself? A. No, sir. 
* * * * * 


Q. Did, at about that time, you advise Mr. Blanken that you had inform- 


ed your associates in the defendant corporation that that contract was a bind- 
ing contract and that they would have to go through with it if Mr. Conner was 
prepared to perform it? A. Not in those words, no, sir. 

Q. What words did you use 2 A. Mr. Blanken called me and I told him 
that if he could agree on the method of payment of the commission there would 
be no problem about the deal because that was the only outstanding item. 

Q. Did you make any remark to him that you had advised your clients 

that that contract was binding and must be enforced? A. No, I did not 
in those words. I did tell him I had heard that they were afraid that Mr. Con- 
ner would be unable to carry the property because of the numerous mort- 
gages -- I think they planned to have three mortgages -- and they were afraid 
that he couldn't carry it, and I told Mr. Blanken that it was none of their busi- 
ness, if they were satisfied to make the deal Mr. Bechtel should and Mrs. 
McVey should. 

* * * * * 

Q. Did you tell Mr. Blanken that you had advised your associates that 
that was a good and binding contract? A. Not in those words. The substance 
of what I told him was that the contract would be perfor med. 

Q. You never used the word binding? A. I could have used the word 
binding, but I don't reme mber using it. It don't sound like me. 


* * * * * 


CROSS EXAMINATION 
THE WITNESS: I have no interest in Bechtel Properties financially or 
otherwise except -- | 


* * * * * 


THE WITNESS: I have no interest financially in Bechtel Properties, 
Inc., the defendant in this case. Iam solely counsel. My position I held was 
a matter of convenience to the stockholders. Everything I did in Bechtel 
Properties, including the desire to close the contract, was done as attorney. 

* * * * * ! 

THE COURT: Well, is it stipulated that the commission has not been 
paid? That should be part of your case. ! 

MR, FRIEDLANDER: We so stipulate. 

THE COURT: You stipulate that the commission has aa been paid? 

MR. FRIEDLANDER: We have not paid them, no, sir. | 


* * * * * 


Washington, D.C. 
Juné 2, 1961. 


* * 
FANNY M. MC VEY 
called on behalf of the defendant, and having been duly sworn, was examined 
and testified as follows: | 
DIRECT EXAMINATION 
BY MR, FRIEDLANDER: 
Q. Will you state your full name? A. Fanny M. McVey 


* * * * * 


Q. Can you tell me what is your relationship to Bechtel Properties, 


Inc.? A. I am the president. | 
Q. Did there come atime when Bechtel Properties acquired property 
at 3300 Sixteenth Street, Northwest? A. Yes, sir. 
* * * * * 
Q. Could you tell us when Bechtel Properties acquired this property ? 
A. Approximately September 26th, 1958. 
Q. And after the acquisition of that property did you apply and obtain 
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an occupancy permit and an apartment house license? A. Yes, sir. 


* * * * * 


(Certificate of occupancy was marked De- 
fendant's Exh. No. 1 and received in evidence; 
License dtd 1/23/59 was marked Defendant's 
Exh. No. 2 and received in evidence.) 


* * * * * 
BY MR. FRIEDLANDER: 
Q. Mrs. McVey, this apartment house which you purchased, Bechtel 
Properties purchased, contained a store, did it not? A. That's right. 
Q. And did there come atime when you sought to establish a use for 


that store, different from its existing use? A. Yes, sir. 


Q. And did you, in the course of that proceeding, file in the Zoning Com- 


mission of the District of Columbia certain requests ? A. Yes, sir. 
* * * * * 

MR. LAPORTE: Your Honor, may I interpose an objection to this evidence 4 

THE COURT: Mr. Laporte -- I think I want counsel to come to the bench. 

(AT THE BENCH:) 

THE COURT: Gentlemen, I have spent some time examining the author- 
ities. The authorities are clear that the broker earns his commission if the 
purchaser is accepted by the seller and a binding contract is executed. Even 
if the transaction is not consummated due to the purchaser's breach, the com- 
mission is nevertheless earned. The authorities are clear on that. I was not ° 
clear on that yesterday. 

MR. FRIEDLANDER: I am not clear yet, if Your Honor please. I don't 
agree with the Court on that at all. 

THE COURT: I gave you an opportunity to submit -- 

MR. FRIEDLANDER: I have the cases, but Your Honor didn't ask for 
them. But I thought we would do this in a regular way. 

56 THE COURT: I asked you to submit them yesterday. Mr. Laporte 
submitted his yesterday. 

MR. FRIEDLANDER: Your Honor also suggested that I spend some 
time in the library last night. 
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THE COURT: Then you should have handed up the cases. 


x* * * * * 


THE COURT: Just a moment. That is what I asked you to come up 
here for. But, Mr. Laporte, even though that is my view of the law, I have 
to give the other side an opportunity to make their record, and that is what 
Iam doing. 

MR. LAPORTE: I see. I merely wanted,for the record, my objection 
to it. 

THE COURT: No. 

MR. LAPORTE: I don't need to do that ? | 

THE COURT: You don't need to do that because if you are entitled to 
recover you do not have to object to the other side's ee in order to 
protect your rights. | 

MR, FRIEDLANDER: Would your Honor like to discuss the other ques- 
tions of law? 

THE COURT: Do you have cases? 

MR, FRIEDLANDER: Certainly. 

THE COURT: Have you got one case? 

MR, FRIEDLANDER: I have two cases on one point, both of which Your 

Honor should read, two cases on the first point. Then the second point, 
which Your Honor hasn't considered yet -- | 

THE COURT: What is that? | 

MR. FRIEDLANDER: The contract, as it is written, in| evidence, pro- 
vides for a certain happening in the event the purchaser defaults. I have got 
a case in the Court of Appeals, United States Court of Appeals, directly on 
that point. It is a second point in the case. 


* * * * * 


MR. FRIEDLANDER: This case is Burke vs. Thomas J. Fisher & 
Co., reported at 95 U.S. App. at page 85. Your Honor will read the case 


instead of me stating what it holds, I take it. 
x * *x * * 


THE COURT: This does not hold that the broker is notjentitled to his 


commission. 
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MR. FRIEDLANDER: I beg your pardon, sir. May I argue that ? 

THE COURT: I have ruled. I have read the case and I do not so con- 
strue it. Now what is your next case? 

MR. FRIEDLANDER: * * * Fox vs. Cohen, 34 App. D.C. 


* * * * * 


THE COURT: What is the next case? 

* * * * * 

MR. FRIEDLANDER: Downing vs. H. J. Smithy Co. It's in 125 Atlantic 
2d. It reviews the cases in that, including the -- 

THE COURT: I read this case. I do not think that is on this point. 

MR. FRIEDLANDER: I thought it was exactly on the point. 

THE COURT: I read that case. 

* * * * * 

THE COURT: But I am going to let you make your record, of course. 

MR. LAPORTE: I need object to nothing further? I need object no 
more on that? 

THE COURT: Not in order to preserve your rights. 

* * * * * 

MR. FRIEDLANDER: If the Court please, in the case of Sweet vs. 
Howenstein, that is cited to the Court. That is reported at 64 App. D. C. at 
page 20. It is cited to the Court on the basis that it was not necessary for 
us to pursue specific performance. That is the third point that was raised. 
Three points. 

THE COURT: I know that case also, I read that case, but that case -- 


* * * * * 


THE COURT: -- really is not on the point because it was not the usual 


brokerage contract, the broker's rights were limited by a specific contingency. ~ 


* * * * * 


THE COURT: The best case you have is Fox against Cohen, although 
I think that is distinguishable, but I am not going to rule now. 
(IN OPEN COURT:) 


* * 
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THE COURT: How do you consider the Zoning Board proceedings 


relevant to the issue of the broker's commission? 
MR. FRIEDLANDER: Because, if Your Honor please, there came a 
time when Mr. Conner, the purchaser, claimed there was a defect in our 
offer to him because we didn't have the thing zoned. It wasn't in the con- 
tract, but it was the reason why he didn't comply. We think the issue in 
the case is who defaulted. | 
THE COURT: I will admit it. I doubt its materiality, but I will let 
you make your proof. | 


(Letter, 10/29/58, Office of Zoning Comm., marked 
Defendant's Exh. No. 3 and received in evidence; Cert. 
registration non-conforming use marked Defendant's 
Exh. No. 4 and received in evidence; Drawing marked 
Defendant's Exh. No. 5 and received in evidence; 
Letter, 11/7/58 to McVey from Zoning Bd. marked 
Defendant's Exh. No. 6 and received in evidence.) 


* * * * * 
BY MR, FRIEDLANDER: 
Q. Now, Mrs. McVey, you have told us you met Mrs. Honeycutt. As 
a result of that meeting did you sign a form, which I now show you? This 


is a carbon of it. A. Yes, sir. 


* * * * * 


Q. You are looking at Plaintiff's No. 1 and Defendant's No. 7 for 
identification. If I might ask you to repeat again, Defendant's No. Tisa 
carbon copy of Plaintiff's No. 1, is that right? A. That's right. 

Q. And they both were signed at the same time? A. Yes, sir. 

Q. In your presence were any additions made to Plaintiff's No. 1? 
A. No, sir. | 

* * * * * 

MR. FRIEDLANDER: We would like to offer in evidence Defendant's 
Exhibit No. 7 for identification. It's a carbon copy of Plaintiff's No. 1, but 
shows a difference where it says commission to be 10 per cent. Our copy 


is blank. 


* * * * 


(Defendant's Exh. No. 7 for identi- 
fication was received in evidence.) 


BY MR. FRIEDLANDER: 
* * * * * 

Q. Did you have a conversation with Mrs. Honeycutt about a proposed 
contract? A. Yes. 

Q. What did she tell you about the proposed purchaser? A. She told 
me that she had located a purchaser for the apartment house, 2 man by the 
name of Conner, who was from Port Jervis, New York; that he was a retired 
army colonel, he was also a lawyer and a man of some means. 

* * * * * 

(AT THE BENCH:) 

MR. LAPORTE: So that we may not be at large, the Court has granted 

the defendant leave to amend the pretrial order. Might we have the 
amendment stated with precision so I may know what we have to meet? 

THE COURT: You are quite right. 

MR. FRIEDLANDER: Should I do it here ? 


THE COURT: Yes, suppose you state the proposed amendment to the 


pretrial order. 

MR. FRIEDLANDER: That the real estate saleslady under Blanken's 
license as a broker represented to the president of the defendant that she 
had a proposed purchaser who was a retired colonel, who was a man of some 
means, wealth, and that he would acquire this building sort of to play with, 
that he had plenty of money to carry the numerous trusts. Then the defendant 
learned, after the contract was signed, from Mr. Conner himself, that he was 
not a retired colonel, that he had very limited means, and that he would be 
unable to carry the building. He didn't say that, she judged that from what 
he said, that he would be unable to carry the building with the loss occasioned 
in the operation of the building, it having all these trusts. And we also will 
offer evidence to show that he then offered to let him out of the contrat, as 
a result of which he refused. They went through with the contract and he 
defaulted. 

THE COURT: When do you contend that your client learned that 
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allegedly the prospective purchaser did not have ‘ant, means to 


carry out the contract ? 

MR. FRIEDLANDER: It was after the date of the signing of the con- 
tract and before February 15. 

* * * * 

THE COURT: I hope we can finish this morning. 

MR, LAPORTE: So do I. 

MR. FRIEDLANDER: Well, I am not trying to delay, bat I do want to 
make the record clear. 

(IN OPEN COURT:) 

THE COURT: I want to say this: while Iam alawine + you to interject 
this new issue you have to establish it by competent evidence. 


* * * * * 


BY MR, FRIEDLANDER: 
x * * * * 

Q. Now, before the contract was signed did you discuss with Mr. 
Blanken, the plaintiff, anything about the commissions? A. When Mr. 
Blanken brought us a reduced price in offer we talked to him about the rate 
of commission. He told us that the commission would be adjusted, which 
it was by a side letter. | 

* * * * * | 

MR.LAPORTE: Yes, Your Honor. I will produce a letter addressed 
by the plaintiff to Mr. Friedlander, submitting that document and asking 
him to get the corporate seal on it, get it signed by the defeniiant and give 
him a copy. He conditioned -- 

THE COURT: You may do all that, but in the measles Iam going 
to admit this. | 


* * * * | 


(Paper writing dated 2-3- 59 marked De- 
fendant's Exh. No. 8 and received in 
evidence.) 

* * | 
| 
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BY MR. FRIEDLANDER: 
* * * * * 

A. Icalled Mr. Conner at Port Jervis, New York, on Sunday following 
the signing of the contract. My conversation was in this way: "Mr. Conner, 
it is my opinion, since thinking over the events of the signing of the contract, 
that perhaps you are not interested in this property. If you are not, Iam 
offering you now the chance to withdraw since it is evident that your wife is 
not in accord with you in buying this property because she refused to sign 
the contract the night that we signed it." 

Q. Did he answer you? A. He told me then that he very definitely 
wanted the property and that he had no intention of withdrawing from the con- 
tract and that I would have to go through with it. 

Q. Now, there came a time when the title company passed title on your 
property, said it was good, and you appeared at the title company. Do you 
remember that? A. Yes, sir. 

Q. Do you remember when the first date for settlement was? A. It 
was February, either the 12th or the 14th. 

Q. Did Mr. Conner appear? A. He did not. 

* * * * * 

@. And did there come atime when you appeared at the title company 

in March of 1959? A. Yes, sir. 


Q. Who else was present at the title company? A. The first meeting 
in March there were Mr. Conner, Mr. Tendler, Mr. Bechtel, Mr. Friedlander, 
yourself, myself and your son Mark. 

Q. * * * -- who from the title company was there? A. Mr. Reed. 


Q. Now, Mr. Tendler, you mentioned a man named Tendler; who was 
he? A. Mr. Tendler was the counsel for Mr. Conner. 

Q. Now, at that meeting was it the purpose to settle the property ? 
A. Very definitely. 

Q. For you to convey and them to take? A. That's right. 

Q. What happened at the settlement ? A. When we went into the little 
booth that had been assigned to us with Mr. Reed, Mr. Reed and I started 
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immediately to work on the settlement papers, the spaces of 
rents and so forth. We were very busily working on those, and I discovered 
through -- | 
THE COURT: Just a moment. You are going beyond the confines of 
the question. | 
* 


(Brief recess.) 
* * * 
BY MR. FRIEDLANDER: 
Q. Mrs. Bechtel, you were describing for us the events in March at 
the title company. I don't think you gave us the date. Do you recall the 
date? A, It was the 2nd or 3rd of March. | 
Q. Of what year? A. 1959. 
Q. Now, at this title company meeting you had testified that you had 
gone over the figures with the settlement clerk? A. Yes, gir. 


Q. Was that in preparation of some paper relating toithe conveyance ? 
A. Yes, sir, that was the adjustments of the rents which would be due Mr. 
Conner. | 

Q. Was the case settled that day? A. No, sir. 

Q. Why wasn't it settled? A. It was not settled because, as I said 
before, I became aware of this rise in voices and a controversy of some 
kind going on. I turned to my left, where the group of men were, and I heard 
Mr. Tendler say, "But we won't give you the money until all of these orders 


are taken care of." ! 

Q. Do you know what orders he was referring to? A. Yes, sir. 

Q. What were they? A, Inthe morning, before we went down to the 
title company, we were delivered by hand various letters with District 
Building Code orders on the building. | 

Q. For what? A. For repairs and adjustments to plumbing, electrical 
arrangements and just various other things that they contended were wrong 
with the building, about which we had no knowledge before. | 


Q. You heard Tendler make this statement. Did you hear anything 
| 
| 
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else? A. Yes, sir, I heard you say, "We will put up $2500 to cover these 
adjustments.” But Mr. Tendler would have none of that. 

Q. He insisted all of it? A. That's right. 

Q. When you say all of it you mean the purchase price in cash? A, I 
mean there was a check on the desk in the amount of $13,500 and Mr. Tend- 
ler said that he was going to have the title company hold that check until such 
a time as all of the orders on the building had been completed. 

Q. The ones you had gotten that morning? A. Yes, sir. 

Q. Did you at that time hear anything else in relation to what else he 
wanted? A. Yes, sir, he said that due to the fact that the building had not 
been re-zoned or the zoning requested not-béen granted, that he wanted a 
reduction in the price of the building. 

Q. How much did he ask for? A. He asked a 10 per cent reduction 
in the price. 

* * * * 

Q. Were you able to settle that day? A. No, sir. 

Q. Did you go back to the title company on any other occasion attempt- 
ing to settle? A. Yes, sir. 

Q. Tell us when. A. It was about two days later we went down to the 
title company again. At that time we met with Mr. Conner. Mr. Bechtel 
went with me and Miss Joy, your secretary, was along. 

Q. And what happened there? A. Nothing. 

* * x * * 

Q. What did you hear Mr. Conner say or Mr. -- what did you hear 
Mr. Conner say? 

* * * * * 

A. Well, he wouldn't settle because he wanted the title company still 
to hold the money. 

* * * * * 

Q. Did there come atime when you made all the repairs that the 
District of Columbia required? A. Yes, sir. 


Q. And when you finished those repairs did you cause me to write 


letters, which I now show you? A. Yes, sir. 
* * * * * 
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| 

(Copy of ltr to Tendler dtd 8-12-59 marked Defendant's 
Exh. No. 9 and received in evidence; Ltr from Tendler 
to Friedlander dtd 8-13-59 marked Defendant's Exh. No. 
10 & received in evid; Ltr to Friedlander from Tendler 
dtd 8-20-59 marked Defendant's Exh. No. 11 & received 
in evid; Copy of ltr from Blanken to Friedlander marked 
Defendant's Exh. No. 12 & received in evid.) 


* * * * * 
BY MR, FRIEDLANDER: | 
Q. Mrs. Bechtel, when you received the information contained in the 
letter from Mr. Tendler you learned then that you no longer could convey 
the property to Conner, is that right, that Conner wasn't going to buy it? 
A. That's right, sir. | 
Q. What did you do? 
MR. LAPORTE: Just a minute, Your Honor. CanlI object to some of 
these long leading questions ? | 


x * * * * | 


MR. LAPORTE: I rather the witness would testify than Mr. Friedlander. 
* * * * * | 

THE COURT: Read the question. 

Do you want to reframe your question? 

MR. FRIEDLANDER: Yes. 


[BY MR. FRIEDLANDER:] 


Q. Would you tell us what you did in September in relation to this 


property and why you did it? 
bd * * * * | 

Q. Do you understand the question? A. I think so. : 

Q. All right. A. After we had become convinced that Mr. Conner did 
not intend to take the property even after we had taken care of all of the 
orders on it, we had acquired quite a lot of debt, an additional debt on the 

property, and it became necessary that we sell the property or get 
rid of it some way in order to pay the expenses. | 


Q. Did you sell it? A. Yes, sir. 


* * *x * | 
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THE COURT: I suppose it will be stipulated that the property was 
sold to somebody else at an advanced price? Will that be stipulated ? 

MR. FRIEDLANDER: At a reduced price. 

THE COURT: A reduced price was it? 

MR. LAPORTE: I would stipulate that the defendant sold to someone 
else in September for $5,000 less than the contract price with Conner but 
for $40,000 cash in lieu of $15,000 cash. 

THE COURT: Is that stipulated, Mr. Friedlander? 

MR. FRIEDLANDER: Yes, I have a contract here. 

THE COURT: I think it is irrelevant. What the owners did with the 
property of course is irrelevant to the right of the broker to 2 commission, 
but if you gentlemen want to get the facts in, get them in with as little con- 
sumption of time as possible. 

Do you accept Mr. Laporte's stipulation? 

MR. FRIEDLANDER: Yes, 1 will. 

* * * * 
BY MR. FRIEDLANDER: 

Q. Mrs. McVey, did you ever receive or was there ever tendered to 
you a $5,000 promissory note at any of the settlements? A. I saw a $5,000 
note, but to my knowledge it was never tendered to me. 


Q. Where did you see it? A. I saw it on the table among the various 


papers that were there during the settlement. 

Q. Do you recall the terms of that note? A. According to the terms 
of the contract there was to be a $5,000 promissory note given 90 days from 
the signing of the contract. 

* * * * * 

THE COURT: Well, I do not think the witness should construe the 
contract. The contract speaks for itself. 

MR. FRIEDLANDER: I agree with Your Honor on that. 

.[BY MR. FRIEDLANDER'] | 
Q. Tell us what was the date of the note that you saw? A, It was 


90 days from the date of the settlement. 
* * * 
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MR. FRIEDLANDER: There is a note referred to in the contract which 
is, by the terms, to have been payable 90 days from the date of the contract. 

THE COURT: Very well. | 

MR. FRIEDLANDER: And the note that they had at the title company 
was 90 days from the date of settlement. | 

THE COURT: Very well. | 

BY MR, FRIEDLANDER: 

Q. Is that correct? A. That's right. 

MR, LAPORTE: Your Honor, I have to object to that, Counsel made 

a long legal conclusionary argument and said is that right to the wit- 
ness and she says that is right. As a matter of fact, it's wrong. 

THE COURT: Yes, Iam going to sustain the ebiections That is a lead- 
ing question. You may proceed. 

* * 

(AT THE BENCH:) 

MR, LAPORTE: This is strictly for the record. I have to cross- 
examine the witness. I would like to save that time if I can, but I assume I 
must, Must I cross-examine this witness? I want to save time if I can. 

THE COURT: I see what you mean. Well, I will say this, that this 
witness’ direct testimony has not advanced the issues any. | 

* * * * * 
(IN OPEN COURT:) 
CROSS EXAMINATION 
* * * * 
BY MR. LAPORTE: 
Q. It is not your testimony, then, that you are certain that all viola- 


tions had been cleared by August? A. The property was ready for delivery 
in August. If you will let me explain. With one exception: we had in one 
apartment a very aged couple, a man who was practically blind and his wife 
who had a very serious heart condition. They by request asked us not to 

do anything to their apartment during the heat of the season as they did not 


feel that they were physically able to stand the confusion. Mr. Friedlander 
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and I went down to the District -- one of the courthouses down here and got 
a permit to exclude that part of the work until the cooler weather had set in. 

Q. Was that work done and passed by the District before you sold in 
September to someone else? A. To my knowledge it was. 

Q. To your knowledge. You mean you are not certain? A. Mr. Fried- 

lander should know. Everything that came in I gave to him. 

Q. The question, Mrs. McVey, is in your mind you are not certain? 
A. Iam not certain. 

* * * * * 

THE COURT: I want to say, while I enlarged the issues this morning, 
there was no testimony given by this witness on direct examination in sup- 
port of that new issue. 


* * * * 


OPINION OF THE COURT 


THE COURT: The plaintiff moves for a directed verdict in his favor 
at the close of the testimony for both sides. 

This is an action to recover a real estate broker's commission and 
presents a question of law whether a broker, who has procured a purchaser 
for real property, that enters into a binding contract with the owner of the 
property to purchase the property, has earned his commission and is en- 
titled to receive it from the vendor if the purchaser declines to perform 
his contract. 

The facts are simple. The plaintiff, a real estate broker, was retained 
by the defendant, the owner of an apartment house at 3300 Sixteenth Street, 
Northwest, Washington, to procure a purchaser for the property. Admitted- 
ly, he procured one Eli T. Conner as a purchaser, who entered into a formal 
written contract with the defendant to buy the property on the defendant's 
terms. 

When the time came to settle the contract, or, rather, to consummate 
the transaction, there were a number of postponements, and the defendant, 
apparently becoming dissatisfied with some objections raised and demands 

made by the purchaser, re-sold the property to someone else. 
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The contract provided for the payment of a five per cent commission 
to the plaintiff and it also contained a provision that: | 
"If the purchaser shall fail to make full settlement the deposit 


herein provided for may be forfeited at the option of the seller, in 


which event the purchaser shall be relieved from further liability 

hereunder; or without forfeiting the deposit the seller may avail him- 

self of any legal or equitable rights and remedies which he may have 
under this contract." 

There is no evidence that the defendant either formally forfeited the 
deposit or that he brought suit either for specific performance or for damages. 
Apparently the transaction was just abandoned by the parties when the pro- 
perty was re-sold by the defendant. | 

As stated before, the question presented here is whether the plaintiff 
is entitled to receive his commission in the light of the fact that the pur- 
chaser did not perform the contract and that it was abandoned by the parties 
although not formally rescinded. | 

This is an open question of law in the District of Columbia. It was pre- 

sented before the Court of Appeals of the District of Columbia in Fox 
v. Cohen, 34 App. D. C. 389, 392. In that case a broker claimed a commis- 
sion, asserting that he had produced a purchaser ready, able and willing to 
buy the property, but that the contract was not carried into effect because 
the prospective purchaser refused to perform. The Court stated the ques- 
tions presented as follows: | 

"The contention of the appellant is that, when an agent procures 

a purchaser on the terms proposed by the principal, and the latter 

accepts the purchaser, then he is entitled to his commissions whether 

the defaulting purchaser is or is not responsible. | 
"The contention, on the other hand, is that before the agent is 

entitled to compensation, the purchaser must not only jhave entered 

into an agreement to purchase, but must also have actually complied 


with its terms, unless compliance is prevented by the fault of the 


principal." 
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After citing some authorities, the Court continues: 
"Under the facts of the case it is not necessary to pass upon these 


conflicting contentions." 

Thus, the Court of Appeals specifically left this question of law open. 

Research does not disclose any subsequent case in which the Court of 
Appeals for the District of Columbia or, for that matter, the Supreme Court 


of the United States, has passed upon this question of law. 

In support of the contrary contention, the case of Sweet v. H. R. Howen- 
stein Co., 64 App. D. C. 20, is cited. True, there are some dicta in that case 
which support the defendant's contention, but the actual facts show that the 
point here presented was not involved. It was a case in which the prospective 
purchaser was obviously financially irresponsible because at the very time 
of signing the contract the purchaser gave a check for a deposit that was dis- 
honored. 

Counsel for the defendant also cites Burke v. Thomas J. Fisher & Co., 
219 F. 2d 767. This was a short Per Curiam opinion and, in order to under- 
stand the controversy and the questions involved, it is necessary to have re- 
course to the opinion of the District Court, 127 F. Supp. 1. There it clearly 
appears that the only question litigated was that of title to the deposit made 
by the purchaser and not the right to recover commissions. 

Since the question is open in the District of Columbia it is necessary 
to have recourse to other authorities in order to ascertain the applicable 
principle of law. 

The Second Edition of the Restatement of the Law of Agency, Section 

445, Comment d, Illustration 1, reads as follows: 

"P promises to pay A a commission on land sold by P to customers 
produced by A, a broker. A introduces T, who executes with P an en- 
forceable contract for the purchase of the land. T fails to perform. 

A is entitled to his commission." 

Williston on Contracts, one of the few treatises that are authoritative 
in themselves instead of being merely reference books and sources from 
which authorities may be derived, states the following in Volume IV, Section 
1030A: 


25 


"The broker's obligation is satisfied where he has induced a con- 


tract of sale which his client could enforce although the sale is not 
actually made because of the fault of the customer or of the principal, 
since acceptance of the purchaser by the vendor-principal, uninfluenced 
by fraud or misrepresentation, is a determination by him of the pur- 
chaser's ability to perform his contract." | 

It is to be noted that according to Williston it makes no difference, so 
far as the broker's right to his commission is concerned, whether the sale 
falls through because of the default of the customer or of the ‘principal, 

The overwhelming weight of authorities sustain these general state- 
ments. As an excellent application of this doctrine is found in a decision of 
the Court of Appeals of Kentucky, Casey v. Hart Wallace & Go., 188 Ky. 441, 
222 S.W.111. In that case a broker procured a purchaser, a written con- 
tract was made, a down payment given, but the trade was rescinded because 
of a dispute as to one of the lines of the survey of the property. The Court 
held that the broker was entitled to his commission. On this) point the Court 
wrote as follows: : 

"Here the customers presented by plaintiffs were accepted by 
defendant, and the parties executed a valid and enforceable contract. 

That being true, plaintiffs were entitled to their commission, even 

though the parties, through the fault of one or the other, afterwards 

refused to carry out the trade." 

Again, it should be emphasized that the Court pointed out that it made 
no difference whether the fault was that of the vendor or the vendee that the 
transaction was not carried into effect. In either event, the broker was en- 
titled to his commission. | 

In Johnston v. Smith, 262 P. 2d 530, decided by the Supreme Court of 
Washington, it was likewise held that a broker was entitled to his commis- 
sion even though the purchaser, after signing the contract, declined to per- 

form and the original owner re-sold the property. The! Court held that 
the broker was entitled to his commission, stating that the failure of the 
vendor to require specific performance cannot defeat the broker's right to 


acommission. The Court went on to say: 
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"Otherwise, an owner could obtain a satisfactory, enforcible con- 
tract at the instance of a broker, and, on one hand, claim the advantage 
of that accepted contract by forfeiting it and retaining the benefits of 
its non-performance, and, on the other, decline to pay the one who 
procured it for him by asserting his own election not to specifically 
enforce its full performance.” 

This seems to answer the contention of counsel for the defendant that, 
since the vendor in this case had the right to forfeit the deposit, thereby re- 
lieving the other party from his obligation or liability for damages, he could 
thereby defeat the broker's right to a commission. 

The same conclusion was reached by the Supreme Court of Errors of 
Connecticut in McHugh v. Bock, 134 Conn. 519, 58 A. 2d 740; by the Supreme 
Court of Oklahoma in Gilliland v. Jaynes, 129 P. 8; and the Supreme Judicial 
Court of Massachusetts in Richards v. Gilbert, 146 N. E. 2d 921. 

In Gilliland v. Jaynes, to which reference has just been made, the 
Court stated: 

"The true rule is that the broker is entitled to his commissions 
if the purchaser presented by him and the vendor, his employer, enter 
into a valid, binding , and enforceable contract. If, after the making of 
such a contract, even though executory in form, the purchaser declines 
to complete the sale, and the seller refuses to compel performance, 
the broker ought not to be deprived of his commissions." 

There are some old cases in Maryland which seem to hold the con- 
trary. The law of Maryland, however, has been expressly changed by statute. 
Schapiro v. Chapin, 151 A. 44 at page 47. 

It is clear, therefore, that under the undisputed facts of this case the 
broker has earned his commission. 

Two other matters must be adverted to. During the trial the defendant 
sought to interject the issue that the proposed purchaser was not financially 
able to consummate the purchase. Counsel for the plaintiff objected to the 
introduction of this issue on the ground that it was not comprised within the 


pretrial order. The Court was of the opinion that this objection was well 
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founded. It must be borne in mind that one of the principal purposes of pre- 

trial is to crystallize and formulate the issues to betried and to pre- 
sent a complete statement of all of the contentions of the parties as to the 
law and fact. Any contention not presented at pretrial cannot be raised at 
the trial. | 

Counsel for the defendant then asked leave to amend the pretrial order 
in order to raise this issue. Again counsel for the plaintiff objected on the 
ground that this was an afterthought and that he was not prepared to meet 
the issue. Again the Court was of the opinion that the objection was well 
founded. On the other hand, the Court felt that, as a matter of justice, all 
of the issues in the case ought to be disposed of and that if there was any 
substantial defense to the claim an opportunity ought to be accorded, even 


though belatedly, to assert it, provided this could be done without prejudice 


to the plaintiff's rights. 

The Court then ruled that it would permit the amendment to the pre- 
trial order, but would grant an application of the plaintiff either for a mis- 
trial or for a continuance of the trial for two or three days, in order to give 
the plaintiff an opporunity to prepare to meet the new issue. 'Counsel for 
the plaintiff concluded, however, that he would not take advantage of this 
ruling of the Court but preferred to go on with the trial. | 

He evidently made a wise choice because when the smoke of battle 
cleared and both parties rested there was no substantial evidence in sup- 
port of the contention that the prospective purchaser was not! financially 
responsible. ! 

There is one other matter to be considered. The amount of the com- 
mission to which the plaintiff is entitled is $7,000. Subsequently , the plain- 
tiff wrote a letter to counsel for the defendant in which he agreed to accept 
as his commission the sum of $3,000 in cash at the time of settlement and 
the balance of $4,000 in the form of a note secured by a third trust. It will 
be observed that this agreement does not change the amount lof the commis- 
sion due but merely the manner of its payment. Obviously, a note for 


$4,000 secured by a third trust can no longer be given since the evidence 
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shows that the defendant no longer owns the property and, therefore , is un- 
able to place a third or any other trust on it. The obligation to pay a com- 
mission in the sum of $7,000 is in no manner changed by this letter. 

In the light of this discussion the Court rules that the plaintiff is en- 
titled to recover his commission on the admitted facts and a verdict in his 


favor for the sum of $7,000 will be directed. 
* * * 
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Form 601 — CPB CERTIFICATE OF OCCUPANCY No. B a 4 1 3 0 
Cd € 2155-54 . 
Blanken v Bechtel Washington, D.C., NOV 19 719 58 


Permission is hereby granted to BECHTEL rRUPERTIES, INC. 
(aL) 


floor(s) of the building located on Lot 668 Square 26uy9 


to use the 


known as premises 95UU - 1OTH STey Ne We © f on for the following 


Ta a 
he, 


purpose(s): _ APAR TH YUy 


€. 7 
Riitay 6] 


ONLY for the premises, or part thereof, and for the purpose(s), indicated 
above, and IS NOT TRANSFERABLE to another person or premises under ANY 
conditions. ANY CHANGE in the type of business, ownership of business, or 
part of premises used therefor, will render this Certificate VOID and a NEW 
Certificate must be obtained. 

DEPT. OF LICENSES & INSPECTIONS, GOV'T. OF DIST. OF COL. 


, | 
THIS CERTIFICATE SHALL BE POSTED CONSPICUOUSLY ON THE ABOVE PREMISES Ney ; 
AT ALL TIMES. IT IS VALID INDEFINITELY, unless an expiration date is stated, ZONE R5C “ghee $10,0U 


AVAII ARIc 
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a,r4 QISS- a4 Februarg 3,1959 
Blankea v Bechte/ 


Mark He Friedlander 
806-15 Ste N.We 
Washington,DC. 


Dear Mr.Friedlander; 


ga! 


I, the undersigned, do hereby agree that upon the settlement 


of the contract for the sale of the Parker Apartments,I 


will accept as my commission as the business broker the 
sum of three thousand (3,000) dollars in cash at the time 
of settlement, and the balance of four thousand ($,000) 
dollars in the form of a note secured by a third truste 
This note will be payable with interest and principal pay= 
ments as provided for in the contract-that is to say,at 


Ten Dollars ($10.00) per One Thousand Dollars(1,000). 


Dateds_ 7-- 3- SY 


e (<2 
-  Aelmowledge 2/4/59 
Bechtel Prgferties Gace : 
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Bechtel Properties, Ihe. Seolany 
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roof Columbia Crreut 


Sy ay Qene ’ 
SSpreyth Wy) dian” 


SUPPLEMENTAL JOINT APPENDIX ere 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,491 


B=CHTEL PROPERTIES, INC., 
a corporation, 
Appellant, 


SAMUEL BLANKEN, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


a EX 9062S 
Washington, D. C. ROBERT I, THIEL EX 3-0625 


UNITED STATES COURT OF APPEALS 


For The District of Columbia Circuit 


No. 16,491 
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a corporation, 
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Appellee. 
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SUPPLEMENTAL 
JOINT APPENDIX 


[Filed March 2, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 
ELI T. CONNER, 

Plaintiff | 
vs. Civil Action No. 1106-60 
BECHTEL PROPERTIES, INC., | 

Defendant. 


AMENDED COMPLAINT FOR DAMAGES 
(Breach of Contract and Misrepresentation) 

1. The amount in controversy herein is in excess of Three Thou- 
sand ($3,000.00) Dollars and within the jurisdiction of this Court. 

2. On or about January 15, 1959, the defendant was the owner in 
fee of certain premises, to wit: Lot 668, Square 2809, as per plat re- 
corded in the Office of the Surveyor for the District of Columbia in Liber 
34 at folio 17, with improvements thereon known as Parker Apartments, 
3300 Sixteenth Street, N. W., in the District of Columbia. ! 

3. On said date, the plaintiff and defendant entered into, signed, 
and executed an agreement for the purchase by the plaintiff and sale by 


the defendant of the aforesaid real property. A true copy of said contract 


is annexed hereto as "Exhibit A." 

4. The plaintiff has at all times stood willing, ready and able to 
perform and has offered and tendered full compliance with all of the stipu- 
lations and conditions stated in said contract to be performed by the plain- 
tiff. The defendant has failed and refused to perform the conditions of the 
aforesaid contract on its part to be performed, and has failed and refused 
to convey title to the aforesaid property to the plaintiff. : 

5. As a separate and distinct cause of action, the plaintiff states 
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that on or before January 15, 1959 the defendant, by and through its agents. 
servants, and employees, represented and stated to the plaintiff that the 
aforesaid premises could be used for certain commercial purposes. The 
plaintiff relied on the said representations and statements, and was there- 
by induced to enter into the aforesaid sales contract. Said representations 
were inaccurate, false, and misleading, of which the defendant had actual 
or constructive knowledge. 

WHEREFORE, plaintiff demands judgment against the defendant in 
the sum of Thirty Thousand ($30 000.00) Dollars, including punitive dam- 
ages, and such other and further relief as to the Court may seem just and 
proper in the premises. 


/s/ Cyrus A. Ansary 
Attorney for Plaintiff 
1625 Eye Street, N. W. 
Washington 6, D.C. 


[Certificate of Service] 


[Filed March 7, 1961] 


ANSWER TO AMENDED COMPLAINT 
First Defense 


The amended complaint fails to state a cause of action upon which 
any relief can be granted. 
Second Defense 
That the contract exhibited to the complaint was executed as al- 
leged, but the said contract was breached by the Plaintiff, who refused to 


make the purchase under the terms of said contract. 


Third Defense 
Answering the amended complaint, paragraph by paragraph, your 
Defendant says that it admits the allegations of paragraph 1 and admits 
the allegations of paragraph 2. It admits the allegations of paragraph 3. 
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It denies the allegations of paragraphs 4 and 5 the same as if each allega- 


tion were specifically denied. 


Fourth Defense 
Plaintiff herein, by and through his agents, made improper de- 
mands upon the Defendant. and made stipulations which had for their pur- 
pose a change in the contract, and refused to comply with the contract, 
and continued such breach until finally the Defendant was required to sell 
the property to another at a lower sale price. | 


Fifth Defense 
That the market value of said property was not in excess of the 
contract price, and the Plaintiff suffered no damage. ! 
FRIEDLANDER & FRIEDLANDER 
By: /s/ Mark P. Friedlander 


FRIEDLANDER & FRIEDLANDER 
Mark P. Friedlander 
Mark P. Friedlander, Jr. 
Blaine P. Friedlander 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington 5, D.C. 
Attorneys for Defendant. 


[Certificate of Service] 


[Filed May 10, 1961] | 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause came on for trial and, the Court having heard the evi- 


dence, finds the facts and states the conclusions of law as follows: 


Findings of Fact | 
1. That the Plaintiff, an attorney, was introduced to the property 
at 3300 - 16th Street, N. W., Washington, D. C., by a real estate broker. 
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2. That the Defendant purchased the property involved herein dur - 
ing the month of October, 1958, and applied for and received a certificate 
of occupancy on November 19,1958. A license for operating an apartment 
house was duly issued for the period from October, 1958 through October. 
1959. 

3. That the defendant corporation was the owner of said property. 
an apartment house, subject to two existing deeds of trust totalling approx- 
imately $99 000.00. 

4, That on January 16, 1959 the Plaintiff and Defendant entered 
into a contract for the purchase and sale of said property for the price of 
$140 000.00. Under the terms of said contract the purchaser (Plaintiff) 
was to pay $15,000.00 in cash and give a note for $5,000.00 payable 90 days 
from date of said contract. That the balance of said purchase price was 
to be represented by a deed of trust and note in the approximate sum of 
$20 000.00 payable $10.00 per $1 ,000.00 per month on interest at 6% per 
annum and principal. 

5. The contract required settlement within 45 days from accept- 
ance of the contract or as soon thereafter as title report could be obtained. 

6. The contract also provided that all notices of violations of 
municipal orders noted or issued should be complied with by the seller. 
and such provision should survive the delivery of the deed and the property 
was to be conveyed free thereof. 

7. On January 17, 1959 the purchaser in writing asserted that the 
deferred purchase deed of trust should be payable on interest only, and all 
"principal payments must be deterred behind heavy 1st & 2nd.” 

8. That the title company reported good title in the seller on the 
29th day of January, 1959, and settlement was then set for the 12th day of 
February, 1959 at the Realty Title Company. 

9. On February 5, 1959 purchaser applied for an occupancy permit. 
and it was issued on February 9. 1959 (Defendant's Exhibit No. 8). and on 
the said date (Feb. 5, 1959) the purchaser had asserted in writing that the 


"stumbling block is the zoning limitation."; and further stated, "If the 
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property will not gross as set forth in that writing, you will recognize 


that the agreement is nullified.” | 


10. That the purchaser ignored the settlement date and did not 


appear, although two days before the agent had ascertained that the ground 


floor store could be used as a restaurant. 

11. On the 13th day of February, 1959 plaintiff-purchaser, through 
his attorney, one Max Tendler, notwithstanding the occupancy permit duly 
issued to Plaintiff, sought additional inspections by the District of Columbia. 

12. The case was then set down for settlement on March 2, 1959, 
and a dispute arose over the zoning of the store building on the ground 
floor, and the violations which the District of Columbia had just that morn- 
ing asserted. The purchaser insisted that all the proceeds of the sale be 
held until he, the purchaser, was satisfied. The conditions asserted by 
Plaintiff were reduced to writing in a letter from purchaser's attorney 
to the title company. | 

He claimed that the property was to be conveyed to Virginia Conner, 
only, but the notes and mortgages were to be made by Eli T. Conner. That 
the property had to be conveyed free of the orders issued by the District 
of Columbia. That the $5,000.00 be payable 90 days from settlement date 
and not 90 days from contract date. That adjustments be as of March 5, 
1959. | 

13. Several attempts thereafter were made to settle, but Plaintiff 
insisted that the proceeds of sale be held by the title company and not paid 
to seller Defendant. | 

14. When all the alleged violations had been adjusted by August, 
1959, the property was offered to purchaser who refused the tender. 

15. The following month the property was sold to another for a sum 
$5 000.00 less than the contract price. ! 

16. That there is no evidence to support Plaintiff's claim that De- 
fendant, by its agents or otherwise, made any misrepresentations to Plain- 


tiff as to the use of said property or the zoning thereof. 


6 
Conclusions of Law 


1. That the Plaintiff breached the contract of January 16, 1959 
by refusing to settle under the terms thereof. 
2. That the Defendant did not make any misrepresentations or 


false statements. 


3. That the complaint must be dismissed. 


/s/ Joseph C. McGarraghy 
May 10, 1961 Judge 


[Certificate of Service] 


[Filed May 10, 1961] 
JUDGMENT AFTER TRIAL BY COURT 


This cause came on to be heard on the 28th day of April, 1961, and 
was argued by counsel, and thereupon, upon consideration thereof, it is 
ORDERED, ADJUDGED and DEC REED That Plaintiff take nothing, 
that the action be and it hereby is dismissed on the merits, that Defendant 
have and recover from Plaintiff its costs in the action, and that Defendant 
have execution therefor. 
/s/ Joseph C. McGarraghy 


Judge 
May 10, 1961 


[Certificate of Service] 


[Filed September 20, 1961] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
June 1, 1961. 
The above-captioned cause came on for trial before the HONOR- 
ABLE ALEXANDER HOLTZOFF, Judge, United States District Court for 
the District of Columbia, and a jury. 
| 


* * * * * 

MR. LAPORTE: I move that the Court limit the issues or the 
evidence available to the defense on the ground that the plaintiff has a 
judgment for appellate costs of some $228.76 which has not been paid. It 
has called upon the defendant to pay that judgment. The defendant declined 
to do so. The defendant has pleaded, the pretrial order will show, that in- 
stead of attempting to enforce the binding contract, which they admit was 
binding, which the plaintiff negotiated for them, they sold to somebody else. 

The defendant is a corporation. The defendant's sole asset was 
the apartment house which was the subject of the contract of sale. They 


show that they received some forty thousand dollars in cash on the sale 
to another party. The balance of the purchase money was the assumption 
of existing encumbrances. The only asset which the corporate defendant 
had was that apartment house. If they do not pay this small judgment for 
costs it seems entirely likely that the defendant has no assets to pay any 

judgment that might result from a trial of this action. 

THE COURT: Mr. Laporte, you are asking me to limit the defend- 
ant's evidence. In what respect do you ask me to limit it? | 

MR. LAPORTE: As to any issue as to who was responsible for 
the failure to perform the contract which the plaintiff procured for the 
defendant. | 

* * * * fad 

MR, FRIEDLANDER: If the Court please, the defendant says that 
the plaintiff has now in his possession $750, which is one-half of the de- 
posit which he has, and which we have forfeited under that decision which 


was recently rendered. 
* * * * ' * 
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THE COURT: * * * The question is whether the plaintiff's mo- 
tion should be granted, which is a motion to limit your evidence in re- 
spect to certain issues unless you pay the judgment for costs. 

Why doesn't your client pay that judgment ? 

MR. FRIEDLANDER: Because they have in their possession more 


than sufficient to pay it. They have $750 of our money. 


THE COURT: Aren't they holding that in escrow? 

MR, FRIEDLANDER: I don't know what they are doing with it, 
sir, but we have asked them and my answer to counsel was to take the costs 
due him from the deposit. our portion. 

THE COURT: Who made the deposit ? 

MR. FRIEDLANDER: The purchaser made the deposit. The Court 
has found that he was in defauit. 

THE COURT: Does the contract provide for a forfeiture of the 
deposit ? 

MR. FRIEDLANDER: Yes. Sir. 

THE COURT: Has the deposit been forfeited? 

MR. FRIEDLANDER: We have forfeited it, yes, Sir. 

THE COURT: And there has been an adjudication that the pur- 
chaser breached the contract ? 

MR. FRIEDLANDER: Yes. sir. 

THE COURT: Of course, there is a motion for a new trial pend- 
ing there. What if the new trial is granted or what if an appeal is taken? 

» . * * = 

THE COURT. I understand. All Iam to pass on at this moment 
is whether you should be required to pay the costs at this time as a con- 
dition of going ahead. 

MR. FRIEDLANDER: We do not believe we should. 

THE COURT: Why not? 

MR. FRIEDLANDER. Because they already have $750 of our money. 

THE COURT: There is a question as to who that $750 belongs to, 


is there not? 
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MR. FRIEDLANDER: I don't think there is any question. 

THE COURT: Suppose, for instance, it should be held that it does 
not belong to you. Who deposited that $750? 

MR. FRIEDLANDER: The purchaser. 

THE COURT: Very well. Now, suppose it should be held even- 
tually that there is no right to forfeit the $750 and the purchaser should 


get it back. You see where that would leave the oe 

I think you ought to pay the judgment. | 

MR, FRIEDLANDER: I don't think we should, if Your Honor please. 

THE COURT: Iam not going to dispose of this case on a $200 debt. 
The mere fact that there is $200 owing to the plaintiff I do not think should 
be a reason for depriving the defendant of the right to defend the suit. I 


am going to deny the motion just for that reason. 


* * * * 


[Filed December 28,1960] PLAINTIFF'S EXHIBIT NO. 1 


BECHTEL PROPERTIES, INC. 
25 E. Street, N. W. 
Washington, D.C. 


No. 7-7612 


STATEMENT OF RENTS AND INCOME 
Parker Apartments 
3300 Sixteenth Street NW 


eee Tere ee Teer er eee eee Tee ee ee eee, 
Apt No. Name Rental Bedrooms 
101 Valdes $125.00 | 2 
Griffin 115.00 ieee 
Gammon 70.00 1 
Britt 75.00 a | 
Pincay 95.00 2 
Johnston 90.00 2 


Plf's Exh. 1 (Cont'd) 


Apt No. Name Rental Bedrooms 
| Kuri $100.00 3 

203 Sirlouis 85.00 1 
204 | Livingston 85.00 rt 
205 Alonso 95.00 2 
301 Crazzio 90.00 2 
302 Robertson 100.00 3 
303 Tobin 95.00 1 
304 Yost 70.00 1 
305 © Marsh 90.00 2 
401 © Barclay 95.00 2 
402 Cragin 90.00 3 
403 Jailette 62.50 1 
404 | King 65.00 1 
405 | Simms 125.00 2 
501 | Kerrick 90.00 2 
502 Mescina 3 
503 Austin 1 
504 Jug 1 
505 Terrill 1 


Total $2 232.50 
Store Room ___ 250.00 
Total Rental Income $2 .482.50 


Apartment Building of Brick-Concrete-Steel Construction . 

Height of five Stories, One Elevator. 

Gas Fired Steam Heat, Gas Hot Water Heaters NEW Cost $3,846.75. 
Real Estate Taxes -- $2,500.00 


11 One Bedroom 
9 Two Bedroom 
5 Three Bedroom 


25 Apartments 


Price 
Mortgages 


Balance 


Mortgage Payment 


Monthly 


Care Taker 
Trash 

Heat & Gas 
Water 
Lights 
Supplies 
Licenses 
Taxes 


Mortgages 
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$160 000.00 


86,906.65 
12,789.84 


60 303.51 


938.90 


[Reverse side of Plaintiff's Exhibit No. 1] 


$ 1,800.00 
120.00 
1,600.00 
110.00 
112.00 
50.00 

25.00 
2,500.00 
11,266.00 

$ 17,583.00 


Plf's Exh. 1 (Cont'd) 


-- 5 3/4% 
--6% | 


[Filed December 28, 1960] 


PLAINTIFF'S EXHIBIT NO. 5 


ELI T. CONNER 
Attorney-at-Law 
Masonic Building 
Port Jervis, N. Y. 
Phone 4-9591 


January 18, 1959 
* * OK 


Sam Blanken & Co., 
728 Kennedy Street, N. W., 
Washington, D. C. 


Dear Mr. Blanken: 

Supplementing our telephone conversation of today upon notice to 
each of us by Harvey Bechtel that Bechtel Properties Inc. will not fulfill 
the terms of their contract with me for the sale of Parker Apartments at 
3300 16th Street, N. W., Washington, D. C., executed January 16th, 1959, 
I hereby authorize you to cooperate with my Washington attorney to 
compel the specific performance of said contract, which you have executed 
as broker, entitling you to the realtor's commission therein set forth. 

I am desirous of closing title promptly, of which I request you to 
advise my attorney. 

Yours very truly, 
/s/ Eli T. Conner 


Copy to 

Bechtel Properties Inc., 
c/o Stratford Hotel, 

23 E Street, 
Washington, D.C. 


BRIEF FOR APPELLEE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16, 491 


BECHTEL PROPERTIES, INC., 
Appellant, 
Vv. 
SAMUEL BLANKEN, 


Appellee. 


APPEAL FROM JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Ewing Laporte 
National Press Building 
Washington 4, D. C. 


Attorney for Appellee 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee the questions are: 


L 


Has a broker earned his commission when it is proved that, being 
duly authorized by the owner of an apartment house, he procured a binding 
and enforceable contract in writing for the sale thereof, and said contract 
does not condition payment of the commission upon peclovmance by the 
buyer ? | 

IIL. 

Is said commission earned when the evidence furthet shows (a) 
that the buyer had the money required for performance, and (b) that, after 
differences of opinion developed between buyer and seller as to require- 
ments for performance, the seller abandoned the transaction and sold to 
someone else for more cash? | 


Ill. 


Is said commission defeated by a later offer by the broker of an 


agreement that upon performance of the contract, he would accept part of 


| 
his agreed commission in cash and part in the form of a promissory note 


secured on the property itself? 


IV. 

Is said commission defeated by a provision in the cantract of sale 
giving the owner an option, if the buyer defaults, either to forfeit a deposit, 
giving one-half to the broker, or to avail itself of any legal or equitable 
rights and remedies, where neither option was exercised, but both options 


were judicially waived? 


Counterstatement of the Case 
Rule Involved 

Summary of Argument 
Argument 


I - A broker, who procures a purchaser of property 
who enters into a binding contract with the principal 
to purchase the property, has earned his commis- 
sion and is entitled to its payment 


II -A fortiori, a broker is entitled to his commission, 
where such purchaser under binding and enforce- 
able contract has the money required for performance, 
and evidence is lacking that failure of performance 
was caused by the buyer, but instead the evidence is 
that the seller abandoned the transaction, after there 
arose differences of opinion between buyer and seller 
about settlement under the contract, and the seller 
then sold to someone else for a smaller price but for 
additional cash sufficient to cover its equity in the 
property. 


III -A written offer later by the broker that upon settlement 
of the contract of sale he would accept the agreed com - 
mission partly in cash and partly by promissory note 
secured on the property, which was merely "acknowl- 
edged" by the principal, who then abandoned the 
contract and sold to someone else, lacked considera- 
tion, or mutuality of obligation, unless the principal 
did make the settlement, but who instead made perform - 
ance impossible, if the transaction amounted to an 
agreement at all 


IV -The mere existence cof a provision in the contract of sale 
giving the seller an option of the buyer defaults, either 
to forfeit the deposit, divide it with the broker and re- 
lease the buyer, or to avail itself of any legal or equita- 
ble rights and remedies, does not relieve the seller of 
its obligation to pay the commission, where the option of 
forfeiture not only was never exercised but was waived. . 


Conclusion 
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UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16, 491 


BECHTEL PROPERTIES, INC., 
Appellant, 


SAMUEL BLANKEN, 
Appellee. 


| 
APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
Appellant's statement lacks adequate references to joint appendix 
or record, in many instances appears to rely on mere statements of 


counsel where testimony is lacking, and is often seriously inaccurate. * 
For example, no record or appendix reference is given for the 4th 
paragraph, page 3. The statement is made (last para. p. 3), 

" . . before the contract was signed by the appellant, | the Appellee 
and the President of Appellant discussed the commission the Appellee 


Appellant's claims of error make essential a counterstatement and analysis, 


the detail of which is regretted. 


(Footnote continued from preceding page) 


would charge and how he would be paid. . ."' Reference given 

for this is JA 15. But the testimony there was, "when Mr. Blanken 
brought us a reduced price in offer we talked to him about the rate 

of commission. He told us that the commission would be adjusted 

. . . The rate in the listing agreement (JA 29) was to be 10 per cent, 
the usual rate for business chance broker on sale of this operating 
business; the rate in the sales contract (JA 31) is 5 per cent. 


Appellant says (p. 4, lst para.), 'This agreement (concerning 
payment of commission) was thereafter reduced to writing and was 
duly executed by the Appellant and Appellee." No record or appendix 
reference given for this statement, and it is incorrect, as will appear. 
The last paragraph, page 4, of its brief, referring to violations of 
municipal building regulations, says, "It was suggested at the 
settlement that $2,500 would be more than sufficient to cover these 
items. . .!', and the supporting reference is to JA 18. No such 
testimony will be found there. In the same paragraph, with the 

same reference, it is stated that the buyer's attorney 'demanded" 

a reductioniin price. The testimony is merely that he "wanted" it. 


On page 5, 2d line, it is said, '. . . but it was pointed out at that 
time that there were no rezoning requirements in the contract; 

. . .", andiagain the supporting reference is JA 18, but the evidence 
is not there. In the same paragraph it is said, "Later these requests 
{sie} of the District of Columbia were settled and adjusted and made; 
and when this was finished, in August, 1959..." The "requests" 
were notices of violations of D. C. building regulations, which 
appellant was required to correct both by law and by the sales 
contract, and appellant's only witness, its president, testified that 
she was not certain that all said violations had been corrected even 
before sale to someone other than the contract purchaser in September 
(JA 21-22). 


The second paragraph, page 5, is inaccurate and materially in- 
complete. The third paragraph on that page, cites no reference, but 
states that Conner's note for $5, 000 was to be "payable ninety days 
after the date of the contract. '" But the contract (JA 31) does not say 
that. It says that its Paragraph 2, which provides that the purchaser 


A stipulation was read at trial that the parties entered into a 
broker's listing agreement, by which appellant (defendant) employed 
appellee (plaintiff) to show and offer for sale its apartment house, 
plaintiff's commission to be 10 per cent (JA 6); that annexed and part of 
said agreement was a statement, supplied by defendant, af rents and 
income (JA 6), and this included a statement of operating expenses, taxes, 
interest and payments on mortgage (JA 29-30, SupJA 9-11); that appellant 
and one Conner entered into a written sales contract for the premises 
dated January 15, and signed by appellant January 16, 1959, for the price 


of $140, 000, which provided a commission to appellee of 5 per cent 


(JA 31), and that appellant is a corporation and appellee a duly licensed 


broker (JA 6). | 
Said listing agreement (JA 29-30, SupJA 9-11), the contract of 
sale (JA 31), a bank cashier's check, dated March 2, 1959, for $13, 500 


(JA 33), and a title policy, were received in evidence (JA "). 


(Footnote continued from preceding page) 


agrees to pay $15, 000 cash at the date of conveyance (of which the 
deposit of $1, 500 is to be a part), "is amended to provide that the 
down payment shall be $20, 000 evidenced by a cash payment of 

$15, 000, supplemented by a promissory note in the amount of $5, 000, 
payable 90 days from date." 


It may here be noted that this contract provision does not require 
that such note be secured on the property. 


The sales contract (JA 31) acknowledged a deposit with the 


broker of $1, 500; provided inter alia full settlement within 45 days, or 


as soon thereafter as title cleared (with no provision that time was of 
the essence), $15, 000 cash (the deposit to be part thereof), a promissory 
note for $5, 000: "payable 90 days from date", taking subject to two 
existing deeds of trust for approximately $99, 000 and a note secured by 
third trust for the balance; that the deposit be held by the broker till 
settlement, with the option to appellant on default by the buyer either 
to forfeit the same, one-half going to broker as compensation for his 
services, and release the buyer, or to avail itself of any legal or 
equitable rights and remedies; that all notices of violations of municipal 
regulations affecting the property at the date of settlement be complied 
with by appellant and the property conveyed free thereof, and that this 
last provision survive delivery of deed. 

Also received in evidence was a letter, dated January 18, 1959, 
two days after the signature of the sales contract by appellant, from 
said Conner, the buyer to appellee broker (JA 7, SupJA 12).* The letter 


shows on its face that a copy went to appellant. Therein the buyer says 


Appellant reproduced as such exhibit at JA 34 something which 
was NOT in evidence at all. Later it printed, at appellee's 
instance, the true exhibit in the supplemental joint appendix. 


that Harvey Bechtel (one of Bechtel Properties, Inc.'s (appellant's) 


three directors:(JA 8) who attended meetings later at the title company 
for settlement under the sales contract{ JA 16,18) had notified both buyer 
and broker that appellant would not perform said contract, and then the 
buyer went on to announce that he would sue for specific piformante: 
Appellant's president, Mrs. McVey, testified that Von Sunday 
following the signing of the contract" (January 16, 1959, the day of its 
signing was a Friday) she called Conner in New York, said perhaps he was 


not interested in the property, that his wife was averse to the purchase, 


and offered him "the chance to withdraw", but he answered that "he very 


definitely wanted the property and that he had no intention of withdrawing 

from the contract and that I had to go through with it". (JA 16). Appellant's 

attorney (who is also its vice president and one of its 3 directors) 

testified that appellee called him and he told appellee "that if he could 

agree on the method of payment of the commission there wuld be no 

problem about the deal because that was the only outstanding item", and 

that it was none of their (i.e., Mr. Bechtel and Mrs. McVey) business 

whether because of the mortgages Conner could not carry the property (JA 8). 
Appellant's president testified that it acquired the property about 

September 26, 1958, and thereafter obtained certificate of occupancy and 

an apartment house license, which were received in evidence (JA 9-10, 35); 


that an employee of appellee told her that the proposed purchaser was a 


retired army colonel, a lawyer, and a man of some means (JA 14); that, 
‘when Mr. Blanken brought us a reduced price in offer we 
talked about the rate of commission. He told us that the 
commission would be adjusted, which it was by a side letter" 
(JA 15). 

Defts ex. 8 was received in evidence (JA 15, 37), a paper on appellee's 

letterhead, dated February 3, 1959, addressed to appellant's attorney, 

and signed by appellee, with the signatures at its foot of appellant's 


president and secretary after the word "Acknowledge" and the date 


2/4/59, reading: 


"J, the undersigned, do hereby agree that upon the settlement 
of the contract for the sale of the Parker Apartments, I will 
accept as my commission as the business broker the suna of 
three thousand (3, 000) dollars in cash at the time of settlement, 
and the balance of four thousand ($4, 000) dollars in the form of 
a note secured by a third trust. This note will be payable with 
interest and principal payments as provided in the contract -that 
is to say, at Ten Dollars ($10. 00) per One Thousand Dollars 

(1, 000). * 


The witness further testified that in March 1959 meetings were 
held at a title company for settlement under said contract; that on the 
morning of the day of the first meeting "various letters with District 
Building Code orders on the building" were delivered "for repairs and 
adjustments to plumbing, electrical arrangements and just various other 


EE 


*  Appellee's counsel objected that he would produce a letter by appellee 
to appellant's attorney submitting said paper, and asking him to 
get the corporate seal on it, get it signed by appellant, and give 
him a copy, and that it was so conditioned (JA 15). 


things that they contended were wrong with the building"; that at the 


meeting the buyer's attorney said, "But we won't give you the money until 


all of these orders are taken care of" (JA 16-17); that her attorney offered 
to put up $2, 500 "to cover these adjustments"; that the pavers attorney 
would not accept that but insisted all the money be held, namely, the 

bank cashier's check for $13, 500 "on the desk"; that the buyer's attorney 
also "wanted a reduction in the price of the building of ten per cent, be- 
cause it had not been rezoned, or a zoning request granted"; that no 
settlement was made that day; that about two days later she went to the 
title company with Mr. Bechtel and met with Conner, who wanted the 

title company to hold the money, and nothing was done (WA 18). 

She further testified that there came a time when all the repairs 
that the District of Columbia required were made; that when this happened 
she caused the attorney to write letters, and defendant's exhibits 9, 10, 

ll, and 12 were received in evidence (JA 18-19). The witness agreed with 


a long question by her counsel, as follows: 


| 
"Mrs. Bechtel (sic), when you received the information 
contained in the letter from Mr. Tendler you learned then 
that you no longer could convey the property to Conner, is 
that right, that Conner wasn't going to buy it?" (JA 19.) 
| 


She then testified: | 


"After we became convinced that Mr. Conner did not intend to 
take the property even after we had taken care of all of the 
orders on it. . . it became necessary that we sell the 
property or get rid of it in order to pay expenses, and they sold 
it’ (JA 19). 


Thereupon it was stipulated that appellant sold the property to 
someone else in September for $5, 000 less than the contract price with 
Conner but for! $40, 000 cash in lieu of $15, 000 cash (JA 20). 

Appellant's president continued that at one meeting for settlement 
of the Conner contract she saw a $5, 000 note on the table, that it was 
dated 90 days from the date of settlement (JA 20). 

Cross -examined she testified concerning her testimony that all 
violations had been cleared in August, of one exception, and that she was 


not certain that the work had been done and passed by the District before 


the property was sold in September to someone else (JA 21-22). 


The defense then rested, appellee moved for, and the court 
directed, a verdict for him, after delivering an oral opinion (JA 22-28), 


judgement was entered, and timely appeal was noted. * 


After its brief had been filed, appellant obtained leave and filed a 
supplemental record containing pleadings, findings, conclusions, 
and judgement, in Civil Action 1106-60 in the court below, entitled 
Conner v. ‘Bechtel Properties, Inc. This was an action in which 
Conner, the buyer in the contract involved at bar here, sued the 
seller for breach of that contract. They were the only parties 

to that action, there is no mention of forfeiture of the deposit of 
$1, 500, or its return; nor is its holder, the broker (appellee here) 
made a party, consequently no counterclaim nor cross-claim. 
Finally, the judgement there is merely that Plaintiff take nothing 
and his action is dismissed (SupJA 6). 


In addition, there is included in the supplemental record an excerpt 
from the transcript of proceedings in the case at bar, in which it 
appears, by admissions of appellant's counsel, that the judgement in 
that case was not final (SupJA 7-9). 


RULE INVOLVED 

Federal Rules of Civil Procedure, Rule 13. Counterclaim and Cross -Claim 

'(a) Compulsory Counterclaims. A pleading shall state as a 

counterclaim any Claim, which at the time of serving the pleading 

the pleader has against any opposing party, if it arises out of 

the transaction or occurrence that is the subject matter of the 

opposing party's claim and does not require for its adjudication 

the presence of third parties of whom the court cannot acquire 

jurisdiction, except that such a claim need no be so stated if at 

the time the action was commenced the claim was 'the subject of 

another pending action." 

SUMMARY OF ARGUMENT 

It was stipulated that appellee, a broker, procured for appellant, 
the owner, a written and enforceable contract for sale of an appartment 
house, which was accepted and executed by appellant, which provided a 
commission to appellee, and which did not condition the same upon 
performance of the contract (JA 6). 

It is contended that the rule of law, distilled from all the 
authorities, is that in such circumstances the broker hasjearned his 
commission and is entitled to its payment; that it is only where the 
broker does not obtain an enforceable contract that he must produce and 


have at all times a purchaser ready, able and willing to buy on his 


principal's terms, or where the condition of the broker's employment 


specifically requires performance by any buyer he may procure. 


A fortiori, here the undisputed evidence was that the buyer 


produced by appellee had the money required for performance, and 


the defense failed to show that failure of performance, if relevant, was 
caused by the buyer; instead the evidence showed that buyer and seller, 
after they developed differences of opinion about settlement under the 


contract, abandoned the same, and appellant sold to someone else for 


more cash (all 'the equity in fact which it had in the property). 


Several weeks after said contract was executed, appellee broker 
offered to accept payment of the commission due him thereunder partly 
in cash and partly by promissory note secured on the property, and the 
defense put in evidence a writing (JA 37) prepared and signed by him that 
he would so agree "upon the settlement of the contract", which showed 
at its foot the signatures of two officers of appellant, written after the 
word ""Acknowledge". This paper offer, thus merely acknowledged by 
appellant, if infact accepted and notice of acceptance delivered to 
appellee (of which there was no evidence), lacked mutuality or 
consideration, unless appellant did make "settlement" under said 
contract, and plainly it carried such implied condition. When appellant 
abandoned the contract and sold to someone else, by its own action 
performance was made impossible. 

Said contract of sale provided an option to the seller, on default 
of performance by the buyer, either to forfeit a deposit or to avail itself 
of any legal and equitable rights and remedies. Neither option was in 


fact exercised.. There was no evidence of forfeiture, hence no question 
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arises as to the effect of said provision upon the seller's obligation to 

the broker. In fact, not only was the option to forfeit never exercised, 

but it was judicially waived along with the other rights and remedies, 

and the waiver is now res judicata. 
ARGUMENT 

I 
A broker, who procures a purchaser of property who enters into 
a binding contract with the principal to purchase the property, has earned 


his commission and is entitled to its payment. 


1. Trial Court's Opinion, and Authorities Therein Cited 
| 
Relied upon first is the opinion of the trial court (JA 22-28), 


F Supp , 89 Wash. LR. 991, its reasoning, and the authorities 


——— 


therein cited, viz.: 


2 Restatement, Agency, 2d edit., Section 445, Comment d, 


Illustration 1. 
4 Williston on Contracts, Section 1030A 
Casey v. Hart Wallace & Co., 188 Ky. 441, 222 S.W. lll, 2. 
Johnston v. Smith, (Wa4sh.) 262 P. 2d 530, ___Wash__ 
McHugh v. Bock, 134 Conn. 519, 58 A. 2d 740. 
Gilliland v. Jaynes, 46 L.R.A. (N.S.) 129, 134, 36 Okla. 
563, 129 Pac. 8, 10. | 
Richards v. Gilbert, (Mass) 146 N.E. 2d 921, 336 Mass. 


761 (1958). 


2. Additional Authority. 
The following might also be considered: 
Gilder v. Davis, 137 N.Y. 504, 506-7, 33 N.E. 599, 600, 
20 L.R. A. 398, 399. 
8 Am. Jur., Brokers, Sec. 179, p. 1094; id., Sec. 186, p. 1099. 


12 Corpus Juris Secundum, Brokers, Sec. 89. 


8 Am. Jur., Brokers, Sec. 173, p. 1089, says (citing cases 


"That is, the broker, at his own risk, has the option of 

either securing a binding written contract for his customer 

or of producing a person who is not only then, but at all 

times thereafter, ready, able, and willing to carry out the 

deal in hand."' 

The Municipal Court of Appeals of the District of Columbia has 

several times stated the rule that the commission is earned when the 
broker either produces one ready, able and willing to purchase on the 


owner's terms or else secures a binding offer of purchase on terms 


acceptable to the owner: Soriviv. Baldi, 48 A.2d 462, 465; Tweed v. 


Buckner, 39 A. 2d 203, 204; same case, 44 A. 2d 224, 225; Rieffer v. 


Hollingsworth , 52 A. 2d 632, 634 (Note 3); First Nat. Realty Corp. 
v. Blackwell Realty Co., 77 A. 2d 319, 320; Cornwell v. Hollander, 82 
A. 2d 140, 143. 


3. Cases Cited by Appellant 
Dotson v. Milliken, 27 App. D.C. 500, cited by appellant, did 
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not reach the point, for the seller was there found at fault in fact. 

Appellant (p. 8) says that representations were made about the 
buyer, but there was no testimony that they were untrue. The evidence 
was that "the transaction was just abandoned by the parties when the 
property was resold by'"' appellant. * | 

Appellant cites and discusses (p. 9-11) Fox v. Céhen: 34 App. 
D.C. 389 (1910), but admits (p. 10) that the point was not reached 
there. The Trial Court's opinion (JA 23-24) comments on that decision, 
"Thus, the Court of Appeals specifically left this question of law open." 
There the owner took the burden of proof on himself to prove the fi- 
nancial inability of the contract purchaser. At bar there BaenOk only 
no evidence offered by appellant, or otherwise in the record, that 
Conner was an "irresponsible bidder"; on the contrary, it was not dis- 
puted that he had the money (JA 7, 31, 33). | 


Appellant quotes a dictum from an opinion of the Municipal Court of 


Appeals, in Downing v. H. G. Smithy Co. et al., 125 A. 2d 272, which 


| 
By supplemental record (Supp JA 1-6) appellant has included here 
some of the proceedings in another action, which was between itself 
and the buyer under the contract involved here. The buyer sued for 
breach of the contract and there was no counterclaim.’ The judg- 
ment was that he take nothing and the action was dismissed. A find- 
ing, not given effect by the judgment, seems useful only by way of 
collateral estoppel in a subsequent action between the same parties 
or their privies. The Appellee was not a party, and there was not 
even a final judgment therein at time of the trial (Supp JA 7-9). 
Hence, if relevant at all, this supplemental record merely indicates 
that the seller (appellant) did not breach the contract. | It was not in 
evidence at trial. 
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involved facts essentially different from those at bar. For example, in 
that case the court points out (p. 274) that the sales contract was not in 
the usual form, ‘but was written out in longhand by the salesman, and 
made no reference to a commission, which was mentioned only ina 
listing card, which provided a commission only "if the property is sold 
by" the broker. The decision was that as the sale failed, the listing 
card obligation never matured. In the case at bar the sales contract 
is in the usual form, and itself specifically provides that appellant 
"agrees to pay to (appellee) a commission amounting to 5% of" etc. 

(JA 31). * 


Finally appellant cites (p. 11, and pp. 19-20) Sweet v. Howen- 


stein, 64 App. D.C. 20, 73 F. 2d 660. The trial judge observed in his 


opinion in the case at bar (JA 24) that some dicta in that case support 
appellant's contention, but that its actual facts show that the point was 


not involved. There the commission agreement was for $8, 900, 


The Downing case.is, however, interesting in the light of the supple- 
mental record and the effort to get C. A. 1106-60, the separate 
action by the buyer against the seller, intothiscase. In Downing the 
buyers sued both seller and broker for return of their deposit, the 
cross-claimed for commission, and the seller counter-claimed for 
damages of $500, the reduction taken on resale. There was in the 
case at bar both a deposit and a $5, 000 reduction in price for resale, 
(JA 20, 31) but there was no counter-claim for forfeiture of the 
deposit, nor any question or evidence of forfeiture (JA 5). In the 
Conner suit, there was no counter-claim for forfeiture of deposit 
norfor the $5, 000 damage and the broker who held it (appellee) was 
not made aiparty. All these would be compulsory counter-claims, 
under F.R.C.P. 13(a), hence cannot now be asserted, as the judg- 
ment in Conner has become final. 
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receivable $2, 500 cash and $400 a month "if paid by purchaser, 
=Saeeeeetéu'éwVvn"? SS: 


the court said (at p. 21 of 64 App. D.C., at p. 661 of 73 F. 2d): 


| 
"But the facts do not bring the matter within the general 
rule relied on by Sweet (plaintiff broker), even if the) 
general rule governed the case, which it does not. For 
here a woman of small means was taken to a real estate 
office and talked into momentary readiness to sign an 
agreement to buy property beyond any resources the | 
record reveals her to possess; this agreement she | 
repented and wished to withdraw within the hour; her, 
check was dishonored; her deposit failed; and she nee 
the jurisdiction. Such an introduction. . . is not the 
production of a purchaser ready, able and willing to buy, 
for such a purchaser must be prepared to close and lable 
to perform his contract. (Citing cases, including Fox v. 
Cohen, supra.) However, this action rests not upon the 
usual contract between owner and broker but upon a_ 
special and conditional contract pleaded and proved by the 
plaintiff (broker), from which it is apparent that the 
defendant's liability was contingent upon an occurrence 
which never took place. For the contract fixes the total 
commission at $8, 900 receivable in certain installments 
‘if paid by the purchaser.' Under this contract, the broker 
must show not only that his client agreed to buy but that he 
bought and paid; '--and then follows the language quoted by 
appellant on page 20 of its brief. | 


At bar, that the purchaser in the contract had the money is beyond 
controversy: he produced a bank cashier's check for $13, 500 to be paid 
under the contract, and appellant's counsel so conceded (5A 7, 33), and 
a deposit of $1, 500 had already been made (JA 31). This was all of the 
cash called for by the contract. The balance was paper (IA 31). The 
purchaser could meet that paper out of the property if appellant's own 
representations about the earnings and expenses of the property were 


correct (JA 29-30, Sup JA9-11). And, as appellant's own counsel and 
| 
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officer testified (JA 8), the purchaser's ability to pay the notes after 
settlement was not an excuse for it not to perform. Far from "repenting 
and wishing to withdraw" from the contract, this purchaser summarily 
refused the not too-subtle suggestion of appellant that he do so, which 
suggestion rather evinced appellant's wish to avoid the performance of 
its contract (JA 16), and forthwith sent written notice not only of his 
intention that the terms of the contract be fulfilled but even threatening 
Suit for specific performance, when one of appellant's three directors 
(a stockholder, too, according to appellant's brief, page 4) notified him 
that appellant would not fulfill its contract only two days after it was 
signed (Sup JA 12, Pltfs ex. 5). 


Il. 


Afortiori, a broker is entitled to his commission, where such 


purchaser under binding and enforceable contract has the money required 
for performance, and evidence is lacking that failure of performance was 
caused by the buyer, but instead the evidence is that the seller abandoned 
the transaction, after there arose differences of opinion between buyer 
and seller about settlement under the contract, and the seller then sold 
to someone else for a smaller price but for additional cash sufficient to 
cover its equity in the property. 

The trial court in its opinion (at JA 26-27) discusses the financial 


ability of the purchaser here, and concludes that when "both parties 


17 | 
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rested there was no substantial evidence in support of the dontention 
that the prospective purchaser was not financially responsible. " This 
will not be labored again, in view of the conceded facts as ts the deposit 
of $1, 500 and the cashier's check for $13, 500, supra. | 

Appellant tries to suggest that the purchaser, Conner, breached 
the contract. Conceding for argument that, if proved in this action, such 
breach would defeat the commission, what is the record evidence? (It 
cannot be proved by bringing to this Court part of the record in another 


action to which appellee was not a party, which did not adjudge that the 


purchaser breached the contract, but only that appellant did not, and 
| 


which was not made part of the record below. ) | 
The record of efforts of appellant itself to get out of the contract 
two days after it was executed, and of the purchaser's instant refusal to 
permit withdrawal, with threat of suit for specific performance, has al- 
ready been noted. The testimony as to non-performance of the contract 
all came from appellant's witness, its president. She testified of two 
meetings at a title company in March 1959 (which was the time indicated 
for settlement by the contract itself (JA 31), in which time) was not stated 
to be of the essence); that notices had been received from the District 
Government for correction of various building code viciations (required 
by the contract, paragraph 9, to be complied with by appellant, and the 


property conveyed free thereof); that settlement failed, because the 


18 


violations had not been cured by appellant and the purchaser insisted 

that the purchase money be held in escrow by the title company until 

the violations were cured, while appellant suggested that $2, 500 only be 
held for that purpose, and argued that, since said paragraph 9 of the 
contract also provided that the obligation should survive delivery of 

the deed, settlement should proceed forthwith, correcting violations of 
municipal regulations notwithstanding. She also said that the purchaser's 
attorney "wanted" a ten per cent reduction in the stipulated price because 
"the building had not been rezoned or the zoning requested had not been 
granted"; that two days later she and Mr. Bechtel went to the title 
company again, met Mr. Conner there, but nothing happened; that Mr. 
Conner said he wanted the title company to hold the money; that in 
August, or September "after we had become convinced that Mr. Conner 
did not intend to take the property even after we had taken care of all 

the orders on it," the property was sold (JA 16-19). It was then 
stipulated that appellant sold to someone else in September for $5, 000 


less than the contract price with Conner but for $40, 000 cash in lieu of 


$15, 000 cash (JA 20). On cross-examination, appellant's witness 


testified that she was not certain that all said work had been done and 
passed by the District before the sale in September (JA 21-22). 
It is the testimony summarized above which the trial court 


characterized as follows: 
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"When the time came to settle the contract, or, rather, 
to consummate the transaction, there were a number of 
postponements, and the defendant, apparently becoming 
dissatisfied with some objections raised and demands made 
by the purchaser, resold the property to someone else.(JA 22) 


11 ke oe OK 


"There is no evidence that the defendant either formally 
forfeited the deposit or that he brought suit either for 

specific performance or for damages. Apparently the 

transaction was just abandoned by the parties when the 

property was resold by the defendant. (JA 23) " 

The record is that appellant conceded that the parties abandoned 

| 
the contract (JA 6, at Tr. 15). * 

The record carries cogent indications of why appellant failed to 
file a compulsory counterclaim in the Conner case for forfeiture of 
deposit and damages, and why it failed in the (earlier filed) case at bar 
to file a compulsory counterclaim, and bring in Conner as third-party 
defendant and cross-claim, for forfeiture af the deposit. It indicates 
that appellant was satisfied, even anxious, to get out of the Conner 

| 
contract, even at the price of sacrificing those claims against him: 
(1) appellant's counsel advised that it had to perform the Conner contract, 
regardless of its fears as to whether he could carry the property after - 


| 
ward (JA 18); (2) two days after the contract was signed, appellant's 


president called the purchaser in New York and tried to get him to 
| 
| 


"The Court: * ** Now, then, the question is this, as I see it: is the 
broker's report to a commission defeated by the fact that the parties 
abandon the contract? Mr. Friedlander (appellant's lattorney): 

Yes, sir." | 
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withdraw, even using the argument that his wife was averse to the 
purchase (JA 16); (3) Harvey Bechtel, director and stockholder of 
appellant, about the same time notified both purchaser and broker that 
appellant would "not fulfill the terms of the contract" (Sup JA 12); (4) 
appellant insisted that settlement be made and the money paid over to 
it, except perhaps $2, 500, before it cured violations of municipal regu- 
lations, which it was bound by contract to do, and refused to allow the 
money to be held in escrow until the violations were cured (JA 16-18); 
(5) there were encumbrances of "approximately $99, 000. 00" on the 
property, which the purchaser was to take "subject to" (JA 31); (6) 
appellant's president testified that when appellee brought the offer to 
them they talked about the "rate"' of commission and he told them it 


would be "adjusted" (JA 15); (7) although the rate was in fact adjusted 


by being cut in half from 10% to 5% ( * see footnote), appellant wanted 


more cash from the deal, and put in evidence its exhibit 8 (JA 37), which 
reads that the broker is willing to accept only $3, 000 cash upon the 


settlement of the contract, and a note for the balance due him of $4, 000; 


The listing agreement (pltf's ex. 1, JA 29) provides commission at 
the rate of 10%. Appellant introduced also a copy of this instru- 
ment (deft's ex. 7, JA 36) which has the commission rate blank, 

but no testimony was offered about it, and plaintiff's exhibit showing 
10% was not questioned. The contract itself (pltf's ex. 2, JA 31) 
shows that the rate of commission was in fact adjusted from 10% to 
5%, although an operating business was being sold (pltf’s ex. 1, 

Sup JA 9-11; JA 17, 21) for which 10% is the going rate. 
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(8) instead of pursuing its options under the contract, appellant sold the 
property to someone else "for $5, 000 less than the contract price with 
Conner but for $40, 000 cash in lieu of $15,000 cash" (JA 20), thereby get- 
ting what plainly was its real concern all the time, namely, all of its money 
out of the property in cash over and above the encumbrances. 

There is evidence, and reasonable inferences therefrom, in the 
record of this action that appellant itself violated the contract of sale. For 
example, in addition to the foregoing 8 points, in the negotiations for 
settlement of the sales contract with Conner: ! 

1. It took the position that he must accept a deed bnd pay over the 
money before it had cured violations of the District building regulations, so 
it could use his money for that purpose. It grounded this upon the provision 
of the contract, requiring that it cure such violations (paragraph 9), that 
the requirement should survive delivery of the deed. But obviously the 
survivor was for the protection of the buyer, not for benefit of the seller, 
and did not require the buyer to pay first, take deed, and acquire thereby a 
chose in action instead of performance. 


2. Appellant continued to assert that the 90-day promissory note for 


$5, 000, stipulated as part of "cash" at settlement, should be payable from 


date of the contract (January 15), not from date of conveyance (considerably 


later according to that instrument). | 

Appellant's evidence indicates that it declined to pertorm itself 
unless the buyer acquiesced in both of these contentions, that it made them 
conditions of its own performance. Neither is well founded in the agree- 


ment or in law. 
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IIL 

A written offer later by the broker that upon the settlement of 
the contract of sale he would accept the agreed commission partly in 
cash and partly by promissory note secured on the property, which was 
merely "acknowledged" by the principal, who then abandoned the con- 
tract and sold to someone else, lacked consideration, or mutuality of 
obligation, unless the principal did make the settlement, but who instead 
made performance impossible, if the transaction amounted to an agree- 
ment at all. 


The so-called "agreement" is Defendant's Exhibit 8 (JA 37). It 


deals not with the rate of commission (5% by sales contract, 10% by list- 


ing agreement), but with method of payment. Appellant's testimony was 
that adjustment of the rate, not method of payment, was discussed when 
the offer was brought (JA 15). In fact, its counsel and officer testified 
in so many words that the agreement desired by appellant was on the 
method of payment (the reduced rate was already in the sales contract); 
"Mr. Blanken called me and I told him that if he could agree on the 
method of payment of the commission there would be no problem about 
the deal because that was the only outstanding item" (JA 8, Tr 42). 

The trial court's opinion notices this point (JA 27-28), and its 


remarks are set forth in appellant's brief at pages 13-14. 
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Merrick v. Giddings, 1 Mackey (12 D.C.) 394 (1882), affirmed 


sub nom, Morris v. Giddings, 115 U.S. 300, 6 S.Ct. 65, 29 L. Ed. 403, 
holds that a promise made in consideration of doing an act which the 
promissee is already under obligation to a third party to do, is not sup- 


ported by consideration. | 


Obviously the broker here was trying to promote performance 
and obtain payment of the commission he had earned. The only possible 
consideration if this was in fact a binding agreement would be that settle- 
ment be enforced.* 1 Williston, Contracts, Secs. 100, 102, 102A (3d 
ed. 1957); Re-Statement, Contracts, Sec. 75, and comment b (1932); 
Fire Insurance Asso. Ltd. v. Wickham, 141 U.S. 564, 579, 12 S.Ct. 

84, 35 L.Ed. 860 (1891); United Fruit Co. v. U. s., 1 Cir. , 186 F.2d 


890, 895 (1951). 


Bona fide performance by appellant is clearly implied: Williston 


saysthat'". . . the presumption in bilateral agreements, unless some 

reason can be shown to the contrary, is that the respective promises are 

for an agreed exchange, that is, are dependent."" 3 Williston on Contracts 

(rev. ed.), Sec. 835, p. 2312. Bank of Columbia v. HAgner, 1 Pet. 

455, 465, 26 U.S. 455, 7 L.Ed. 219 (1828), a local eae Comment to 

A. L.L Restatement Contracts, Sec. 266. 
It may be noted that the proof that even this conditional "agree- 


ment" was entered into in fact is unclear. Appellant's 'prief (page 14) 


eS 


* his of itself would deprive appellant of any option to forfeit the 
deposit, if such an agreement was in fact made (see Point IV, infra). 
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says, "'. . . it was fully executed. . . by the corporation, which not 
only had its President sign, but its Secretary affixed the seal of the 
corporation and attested thereto. '' The paper (JA 37) does not have 


the seal of the corporation. The signatures of its officers appear only 


as to the word "Acknowledge" (sic). This is hardly "agreement." 


At most it is the acknowledgment of the receipt of the broker's offer. 
The record further shows (JA 15) that, when it was offered by appel- 
lant, appellee's counsel objected, "I will produce a letter addressed 
by the plaintiff to Mr. Friedlander (to whom said ‘agreement’ is ad- 
dressed), submitting that document and asking him to get the corporate 
seal on it, get it signed by the defendant and give hima copy. He con- 
ditioned — "". No evidence, other than the existence of the document 
itself in appellant's possession — it is in form a letter to its officer- 
attorney — was offered as to the delivery of the "agreement’, nor that 
appellee was notified that his offer had been received or accepted by 
appellant. 

Obviously, appellee was willing to wait for part of his money in 
order to assist appellant, which was hungry for more cash on the deal, 
and in a hurry to get its hands on some money (e.g., JA 19, Tr 89). 
No more than such willingness is here shown, certainly not a binding 
agreement to waive his commission entirely if appellant chose not to 


proceed with performance of the transaction. 
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(It is not clear just how appellant could have performed, if 
appellee's offer had resulted in an agreement, for the Conner contract 
(JA 31) has no provision for securing a note for $4, 000 on the property, 
and the provision therein for a 90-day note for $5, 000 does not provide 
any security for it. This may be why appellant merely “acknowledged” 

| 


that offer, if it ever had any intention of performing its contract with 


Conner. ) ! 


Two more slight points in appellant's brief might be noticed. It 
| 


refers to the following in the contract of sale (pltfs ex 2, ‘JA 31): 
(16) Seller agrees to payto... , Agent, a commis- 
sion amounting to 5% , the amount of which said 
commission being hereby assigned to the Agent by the seller 
out of the proceeds of sale." | 


Of this appellant appears to suggest (brief 12) that the obligation for 


| 
the commission is limited to an assignment thereof out of the sale pro- 


ceeds. This is grasping at straws, for plainly there is the definite 
agreement to pay, then a security assignment, and no provision that 
such assignment is accepted as satisfaction of the obligation. Further- 
more, if the contention were correct, then under all principles of 
mutuality and consideration, appellant would be bound to create such 
proceeds of sale by performance. Then the brief (p. 14) points to 


the word "of" after 5%" on the blank line and tries to attach some 


helpful (to appellant) significance. When this case was here before, 


at No. 16,128, Blanken v. Bechtel Properties, Inc., | U.S. App. D.C. 


__, 290 F.2d 373, 374, the Court had the following to say in footnote 1: 
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"The printed form contract stated the commission to 
be '5% of ,’ and the pretrial stipulation shows the 
amount thus left blank was $140, 000. "’ 


IV. 

The mere existence of a provision in the contract of sale giving 
the seller an option if the buyer defaults, either to forfeit the deposit, 
divide it with the broker, and release the buyer, or to avail itself of 
any legal or equitable rights and remedies, does not relieve the seller 
of its obligation to pay the commission, where the option of forfeiture 
not only was never exercised but was waived. 

To the record facts about appellant's actions and non-actions 
with respect to this option already set forth herein, the following should 
be added: 

The pleadings (JA 1-3) and the pretrial order (JA 3-5) were 
completely silent as to any contention of the right to forfeiture of the 
deposit, the issue was not raised at any time, and no such issue was 
tried (JA 5, Tr 10). 

(The record in the other action (SupJA 1-6), brought by the 
buyer against the seller under the sales contract for its breach, which 
was not placed before the trial court herein, and the judgment in which 
was not final, shows that no such issue was there involved, there was 
no counterclaim (compulsory), the broker who held the deposit (an 
indispensable party) was not made a party for cross-claim, and the 


judgment was merely that plaintiff take nothing. ) 
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In the action at bar, there was no counterclaim (again compulsory) 
for appellant's share of said deposit in the event of forfeiture, and the de- 


positor was not made a party (indispensable). | 


| 
Hence, the option is gone, waived and res. judicata. 
The Trial Court dealt with this matter in its opinion (JA 23), 
where it pointed out that there was no evidence that appellant either 


formally forfeited the deposit or availed itself of its other options under 


the contract, in the event of default by the purchaser, saying further 


that the parties just abandoned the transaction when appellant resold the 


property to another. 


The very statement of its proposition on this othe in appellant's 


brief (p. 15) shows its inapplicability to this case on the facts, for it 
reads "IN THE EVENTUALITY OF THE PURCHASER'S DEFAULT. s 
There is no evidence in this record of the purchaser's default the 
parties just abandoned the transaction when appellant sold the property 
to someone else in September 1959 for $25, 000. 00 more cash (JA 20). 

The contract provisions set forth on page 15 of said brief never 
became operative in the circumstances. ! 

Of Burke v. Thomas J. Fisher & Co., 95 U.S. App. D.C. 85, 
219 F.2d 767 (1955), the trial court had this to say (JA 24): "This 
was a short per curiam opinion and, in order to understand the contro- 


| 
versy and the questions involved, it is necessary to have recourse to 
| 
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the opinion of the District Court, 127 F.Supp. 1. There it clearly 
appears that the only question litigated was that of title to the deposit 
made by the purchaser and not the right to recover commissions. " 
The very quotation from that decision on page 16 of appellant's brief 
shows that forfeiture was declared there, for it includes, ‘Doubtless 
such dismissal is implicit in the judgment, since the court concluded 
as a matter of law that the sellers had properly declared a forfeit. "' 
(Emphasis added. ) 

Not only was no forfeit declared by appellant here, but it judici- 
ally waived the same. The controversy in Burke actually began with a 


suit by the sellers against the broker in the Municipal Court for one- 


half of the deposit, after it had declared its forfeiture in pais (127 F. 


Supp. 1, 2). The broker's brief in this Court in that case makes the 
question there solely whether the declaration of forfeiture was properly 
made, claiming that performance by the buyer was made impossible by 
said declaration. 

Appellant twice cites (pp. 16 and 19) Sheffield v. Paul T. Stone, 
Inc. , 68 App. D.C. 378, 380, 98 F.2d 250, 252 (1938), a case from the 
Municipal Court of suit by the purchaser for return of his deposit under 
a real estate sale contract. On appeal this Court said (p. 379 of 68 
App. D.C., p. 251 of 98 F.2d), that plaintiffs do not attack the finding 
that they breached the contract. (Hence, unlike the case at bar, there 
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breach by the buyer was established.) This Court further says, "Both 


parties testified that defendants (owners) never declared a forfeiture 
of.the deposit... . Defendants contend that their retention of the de- 
posit amounted to an election to forfeit it." (The sellers held the de- 
posit, there was no broker. ) This Court's opinion then refers to its 
opinion in Barnette v. Sayers, 53 App. D.C. 169, 171, 289 F. 567, 

569 (1923), in which the court had said that a party to ae a contract 
“by retaining the money may be considered as having exercised her 
right to keep it and regard it as forfeited, '' and goes on to say, 'We 
think the decision was right, though we question the dictum that the 
seller's mere retention of the money ‘forfeited’ it in any such sense 
as to relieve the defaulting purchaser, by reason of the option clause, 
from other liability. . . . That he canno longer forfeit it (Le. , after 
having availed of other remedy), does not mean in our judgment, that 
he cannot keep it, go forward with the contract, and apply it toward the 
discharge of the buyer's obligation." This Court then held that the 
owners had elected not to forfeit but to go ahead with the contract, 
though retaining the deposit, nine months after anticipatory breach by 
the buyer; that the owners there elected (1)not to forfeit, (2) not to 


sue for specific performance, but (3) to ascertain the damages by sale 


to another and recover damages; that (4) if there were damages in fact, 


the owners could set off the deposit and sue for the balance, and if no 
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damages in fact, they must return the deposit. * 

This case indicates two things: (1) in the absence of affirmative 
forfeiture, the obligations of the contract remain, and (2) that the de- 
posit may be retained on purchaser's default, and be applied against 
any resulting liability, and the mere retention is not equated with for- 
feiture. The case is no authority for assigning to the mere existence 
of the option clause, when never invoked, and when no purchaser default 
is shown, the consequence that there is no obligation to pay the com- 
mission earned, 

Appellant (brief 17) refers to the colloquy at JA 5 where, when 
its counsel mentioned the option to forfeit or pursue other remedies, 
appellee objected that both pleadings and pretrial order were silent as 
to any contention of a right to forfeiture of the deposit, and the Court 
stated that it was not going to try that issue, but only the issue of whether 
appellee was entitled to his commission. Nothing more was said on the 
subject. Appellant did not move to amend, make any other motion, or 
proffer. 

From the middle of page 17 of its brief through page 18, appellant 
makes various statements of fact, both as to proceedings below and as 


to claimed facts dehors any record. Since its brief was filed, it procured 


* Barnette v. Sayers, supra, is cited by appellant (brief 19), but that 
decision is authority for one thing only, namely, that such forfeiture 
provision is for liquidated damages, not for a penalty. 
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a supplementary record and printed a portion thereof (Supa 7-9). It 
discloses that when this action was called for trial June 1, 1961, appel- 
lee made an oral motion, which was denied, to limit defendant's evidence 
as to any issue as to who was responsible for the failure to perform the 
contract which the plaintiff procured for the defendant. The ground stated 
for the motion is that appellant had refused to pay the judgment for costs 
on the prior appeal herein, that it had soldthe property, ts sole asset, 
received some $40, 000 in cash therefor, and if said small judgment were 
not paid it seemed likely that any judgment recovered against it on trial 
of the action would be worthless (SupJA 7). | 
Appellant can hardly be aggrieved by the denial of this motion, 
but it tries to raise to the dignity of proof some factually unsupported 
statements of its counsel during this colloquy, further expanded by such 


statements in its brief. 


Appellant's counsel, resisting the motion, told the Court that 
appellee had "$750 of our money"; asked by the Court if it wasn't being 
held in escrow, counsel answered " . . . we have asked them... to 
take the costs due him from the deposit, our portion. " Asked by the 
Court whether the deposit had been forfeited, counsel answered "We have 
forfeited it,"" and that there had been an adjudication that the purchaser 

| 


had breached the contract, but agreed that the judgment was not final, 


that there was a motion for new trial pending, and an appeal might be 
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taken. Finally, although the Court pointed to the possibility that it 
might eventually be held that there was no forfeit and the purchaser 
should get the deposit back, and even said "I think you ought to pay 
the judgment," appellant refused to pay. (SupJA 7-9.) 

Now in its brief, op. cit., appellant tried to add the statement, 
without support in the record cited: 


"At the argument of this motion the court was apprised of 
the fact that . . . Appellant's counsel had asked him (ap- 
pellee) in writing to deduct from the Appellant's share of 
the deposit the bill for costs. Counsel for the Appellee 
also knew, from having received a copy of the notice to 
Mr. Blanken forfeiting the deposit, that such action had 
been taken. Mr. Laporte, counsel for Mr. Blanken, on 
May 12; 1961, had received by mail, not only a letter 
asking for the application of Appellant's share of the de- 
posit to the costs he claimed, but also had received a copy 
of the official notification of the forfeiture of the deposit. " 


The alleged facts in the foregoing quotation are strictly dehors 


the record. If:we are to go beyond the record before the court below, 


contrary to the most elementary principles, then it could be said that 


appellee received about the same time a demand from the purchaser, 
who made the deposit, for its return; and that his counsel promptly 
notified appellant's attorney in writing that an unadjudicated claim, or 
chose in action, could not be set off against a judgment for costs, that 
appellee could not accept his notice concerning forfeiture of deposit in 
default of fina] judgment on the conflicting claims thereto; and that, un- 


less said judgment for costs were paid before the trial of the action at 
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bar, then set, the motion would be made to limit issues or evidence, 
which was subsequently made and denied. (It might be added further 
that in September 1959, upon the sale of the property to another, appel- 
lant's owner, Harvey G. Bechtel, immediately took all the money him- 
self, leaving appellant a hollow shell, and that, in default of supersedeas 
bond on this appeal, appellee has had to institute proceedihgs against 
him in aid of execution of its judgment. ) : 

It is seen that appellant's position was that it had not attempted 
until May 1961 to forfeit the deposit, made in January 1959, while it 
had been sued for the commission in August 1959 by the broker (JA 1), 
and by the purchaser in March 1960 (SupJA 1), and neither action had 
been finally adjudicated; and that it claimed the right to set off against 
a judgment its claim to forfeit that deposit, which it had waived, and 
which is barred, by its failures to interpose compulsory counterclaims. 


Sheffield, supra, cited by appellant, makes it clear that mere retention 


| 
of the deposit (here by the broker, a third party) is not the exercise 


of the option to forfeit. * 
The pretense, in page 18 of its brief, that appellant could not 
| 
declare a forfeiture, if liability to forfeiture had arisen in its opinion, 


until some court had acted, is sheer nonsense. Every case cited by 


rs 


* The Conner judgment now being final, and any counterclaim for for- 
feiture or damages being barred, how can this deposit, held in trust 
as it is, be paid, credited or set off to anyone, absent a final adjudi- 
cation respecting its disposition? 
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the parties in their briefs show beyond question that the declaration of 
forfeiture under ‘such contract is an act in pais. Nothing whatever pre- 
vented appellant from declaring a forfeiture if it saw fit, even before it 
sold to someone else, in September 1959, or at any other time. Of 
course, the validity of such declaration might be questioned in court, 
but it was up to appellant to make it, if it was to exercise that option. 
The last date when it could assert such a declaration was by proper 
counter-, or cross-, claim when the contract was brought into court. 
This it failed to do. 

On no theory could appellee be bound by the decision reached 
in the Conner suit, even if it had been final at the time of trial below, 
since he was not a party to that suit. If who was guilty of breach of the 
contract were an issue essential to the broker's recovery, he would be 
entitled to be heard on that issue. Any relevant issue in the case at 
bar as to whether the purchaser breached the contract of sale, if ap- 
pellee's claim depended thereon, must depend upon the proof in the 
action, not upon matter dehors the record therein. 

On this point appellant again cites, and quotes from, Sweet v. 
Howenstein, supra. The quotation is apt, but contrary in effect from 
the intention, for it says that, although the broker's commission may 


be lost, a vendor is under no obligation to sue a defaulting vendee; that 


"In such a situation the vendor may sue for specific performance, or 


for damages, or may acquiesce in the default as a forfeiture of the 
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contract. '" The quotation concludes, "But to exercise his legal right 
and elect among his alternate remedies is neither a default nor a defect, 
." (Underscoring added. ) | 

Here appellant did not elect among its alternate remedies, but 
chose to abandon the transaction, and when called in question in the 
Conner case discloses, by its own insistence on bringing here the 
record in that case, that it had finally waived any remedies it might 
have elected. | 

Finally, appellant complains that the trial court reached a con- 
clusion "long before the case had been concluded. " This plaint seems 
to be based on the fact that the court invited argument and authorities 
on a point of law involved in the action on the first day of the two-day 
trial, and on the second day heard additional argument and considered 
some additional citations, and expressed his then view (JA 10, Tr. 55). 
The court repeatedly made plain that appellant should hive the oppor- 
tunity to put in its evidence, and it did so without limitation. More 
than half the transcript follows that expression by the court on a point 
of law; the Court heard further argument and considered further cita- 
tions by appellant, and said (JA 12, Tr 61), "Iam not going to rule 


now." It even allowed appellant to amend the pretrial order to intro- 


duce a new issue (JA 14, 26-27, Tr. 113-115), of which it said (JA 15), 


"while Iam allowing you to interject this new issue you have to establish 
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it be competent evidence. " And there was none, merely the statement 


of counsel (JA 14) of what he would prove and didn't. 


CONCLUSION 
A broker owes his principal the utmost fidelity. -A measure 
of reciprocity is due from the principal. He may not play fast and 
loose with his agent. 
Here there was no claim of lack of fidelity in the agent, he was 
even willing to;wait for payment of his commission in order to assist 
his principal to get more immediate cash out of the transaction. The 


principal decided it wanted more cash than the $15, 000 provided by the 


contract of sale it had signed, and tried to get out of the deal within two 


days of its making. It promoted delay in settlement, then abandoned 
the contract and sold to another for $40,000 in cash, which was the 
sum of its equity in the property. 

In the circumstances, the broker has done what he was employed 
to do, has done all that he could do, and it is respectfully submitted is 


entitled to his commission, and the judgment should be affirmed. 


Ewing Laporte 


Attorney for Appellee 


